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NEW RETALIATION STANDARD 

In Burlington Northern and Santa Fe Railway Co. v. White, 548 U.S. 53 (2006), Sheila White 

applied for a job as a forklift operator with Burlington Northern & Santa Fe Railway Company in 

its Maintenance of Way Department in Memphis, Tennessee.  Burlington hired White for the job.  

White was the only female forklift operator in this department. 

After a few months on the job, White filed a complaint of sexual harassment against her 

supervisor, Bill Joiner.  The company investigated and determined that Joiner had in fact 

sexually harassed White.  Joiner was suspended without pay for 10 days and was required to go 

to sexual and illegal harassment training. 

However, as a result of its investigation, Burlington discovered that there were a great many 

complaints about White working in the forklift position.  The forklift position was much 

cleaner and physically less demanding than the other jobs in the department.  Other employees 

complained that a less senior person should not have been given this job. 

As a result, Burlington removed White from the forklift position.  White was replaced by a 

more senior male employee.  Burlington did not change White’s pay or benefits when she was 

transferred.  However, White’s new job was much dirtier and much more physically demanding 

than that of a forklift operator.  

White filed a charge of retaliation with the Equal Employment Opportunity Commission.  

Afterwards, White filed this charge with the EEOC, she got into a dispute with her supervisor, and 

she was suspended without pay for the offense of insubordination, pending Burlington’s 

investigation.    

After Burlington investigated White’s suspension for insubordination, management determined 

that White had not been insubordinate.  Burlington therefore reinstated White with back pay, 

which equaled 37 days. 

White then filed suit against Burlington for retaliation under Title VII.  The trial court held for 

Burlington.   
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White then appealed to the Sixth Circuit Court of Appeals.  The Sixth Circuit held for White.   

Burlington appealed to the United States Supreme Court.  The Court held for White. 

Specifically, the U.S. Supreme Court held that: 

“The anti-retaliation provision seeks to secure [a non-discriminatory 

workplace] by preventing an employer from interfering (through 

retaliation) with an employee’s efforts to secure or advance 

enforcement of the Act’s basic guarantees.” 

The Supreme Court then went onto hold in Burlington that a plaintiff must demonstrate that he 

suffered a “materially adverse” retaliatory action, which it defined as one that: 

“well might have dissuaded a reasonable worker from 

making 

or supporting a charge of discrimination.” 

In this case, however, even though White’s pay and benefits were not changed, she was 

transferred to a job that was harder, dirtier and had less prestige.  Ever since White started 

working at Burlington there was great resentment amongst the other workers that she received 

the forklift position.   It was only after White filed her sexual harassment complaint that 

Burlington took action and removed White from the forklift position. 

Also, suspending White without pay for 37 days was no small matter.  It is clear that White was 

suspended because she was seen as a “trouble-maker” for filing a charge with the EEOC.   Even 

though Burlington later recognized the error and reinstated White with back pay, the harm had 

been done.  White had to sit at home for over one month without pay and wondering whether or 

not she would still have a job. 

Therefore, the Court held that Burlington had in fact retaliated against White for filing a sexual 

harassment complaint and a charge of illegal discrimination with the EEOC. 

OPPOSITION CLAUSE RETALIATION:   

PARTICIPATING IN INVESTIGATIONS IS A PROTECTED ACTIVITY 

In Crawford v. Metropolitan Government of Nashville and Davidson County, 555 U.S. ___ 

(2009), the Metropolitan Government of Nashville and Davidson County (“Metro”) opened 

an internal investigation into allegations of sexual harassment against Dr. Gene Hughes 

(“Hughes”), the employee-relations director for the Metro School District, in 2002. Since 

Hughes was responsible for investigating sexual harassment claims, direct complaints were 

not raised with him.  Instead, such complaints went to the Metro legal department.  Metro 

assigned the Human Resources Department to investigate the complaint, and Human 

Resources interviewed several women who worked with Hughes, including Petitioner Vicky 

Crawford (“Crawford”).  

http://www.nashville.gov/
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During the interview, Crawford related several specific instances of sexual harassment by 

Hughes.  Crawford also stated during the interview that she was afraid that her participation 

in the internal investigation would result in her losing her job.  

Ultimately, the investigation concluded that no witnesses could corroborate the extent of the 

harassment that the employees had complained of, so no disciplinary action was taken against 

Hughes.  After the findings of the investigation had been released, Crawford was fired from 

Metro on charges of embezzlement.  However, these claims were later “found to be unfounded.”  

Other women interviewed during the internal investigation were similarly discharged.  

Crawford filed a charge of discrimination with the Equal Employment Opportunity Commission 

(“EEOC”) and brought suit, alleging retaliation under Title VII of the Civil Rights Act of 1964.  

Title VII states that “it shall be unlawful practice for an employer to discriminate against any 

of his employees . . . because he has opposed any practice, made an unlawful employment 

practice by this subchapter, or because he has . . . participated in any manner in an 

investigation, proceeding, or hearing under this title.” 42 U.S.C. § 2000e-3(a).  

Crawford asserted that she “opposed” the harassment by participating in the internal 

investigation, and therefore her participation was protected activity under Title VII.  The 

district court granted summary judgment in favor of Metro, stating that cooperation with an 

investigation did not constitute opposition under the statute.  

On appeal, the U.S. Court of Appeals for the Sixth Circuit affirmed, holding that precedent 

dictates that unless an employee has participated in an EEOC investigation or engaged in 

persistent oppositional behavior, Title VII does not cover employee participation in an 

employer-initiated internal investigation.  Crawford appealed to the Supreme Court of the 

United States, arguing that Title VII does cover participation in an employer’s internal 

investigation.  

Discussion 

This case will decide whether employee involvement in internal investigations of sexual 

harassment qualifies as “protected activity” under Title VII’s anti-retaliation provision, such 

that the provision protects employees from being demoted or fired for their statements.  

Crawford wants the provision to protect all employees in all internal investigations of 

possible Title VII violations.  

Respondent, Metropolitan Government of Nashville and Davidson County, Tennessee 

(“Metro”) says the provision should only apply to the investigations employers must conduct 

once charges are filed against them with the EEOC and employees who proactively complain 

of discrimination before contributing to an investigation.  

Crawford argued that if the anti-retaliation provision did not apply in internal investigations, 

witnesses who had witnessed but not personally experienced harassment would have no 

protection against a dishonest employer who seeks to erase evidence of the harassment.  

http://www.eeoc.gov/
http://www.eeoc.gov/policy/vii.html
http://www.law.cornell.edu/uscode/42/2000e-3.html
http://dictionary.law.com/default2.asp?selected=2063&bold=%7C%7C%7C%7C
http://www.ca6.uscourts.gov/internet/index.htm
http://www.supremecourtus.gov/
http://www.supremecourtus.gov/
http://www.law.cornell.edu/uscode/42/2000e-3.html
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However, the United States Chamber of Commerce (“COC”) and attorneys writing for the 

Equal Employment Advisory Council and National Federation of Independent Business 

Small Business Legal Center (“EEAC et al.”) caution that a ruling for Crawford would 

discourage thorough employer-initiated investigations.  Employers could face expensive 

retaliation lawsuits if they demoted or terminated an underperforming employee who had 

once taken part in an internal investigation.  

Furthermore, the National School Boards Association claims that a holding for Crawford 

could encourage dishonest employees to make up accusations during an internal 

investigation in order to protect themselves against adverse employment action.  Therefore, 

employers might fail to investigate alleged instances of discrimination and harassment or 

invite participation only from employees with strong performance records.  

Analysis:  Scope of “Opposition” 

Crawford argued that her participation in Metro’s internal investigation is protected under the Title 

VII opposition clause, for “opposition” cannot be interpreted so narrowly as to only cover active 

complaints employees have initiated.  She defines opposition as “action (including making a 

statement) to end, redress or correct unlawful discrimination,” and states that informing the 

employer of the harassment helps resolve it.  

To support her argument, Crawford cites the EEOC Compliance Manual, which states that an 

employee’s actions constitute opposition if they “would reasonably [be] interpreted as opposition.”  

Crawford contends that under these definitions, her actions are clearly “opposition,” as an employee 

participating in an internal investigation intends to “prevent” unlawful behavior by the very nature 

of her participation. 

Metro advocates a narrower interpretation of “opposition,” following the interpretation adopted by 

the Sixth Circuit, which would require that an employee take active opposition to an employer’s 

behavior in order to be protected by Title VII’s anti-retaliation clause.  Thus, according to Metro, 

the clause does not reach an employee who is merely reacting to a situation, such as answering 

questions in an internal investigation as Crawford was doing.  Metro instead argued that it would 

not be in keeping with an employee’s duty to reasonably avoid harm according to Faragher and 

Ellerth if such a lax interpretation of “opposition” were allowed.   

Instead, Metro contends that requiring “opposition” to be overt and active, as the Sixth Circuit did, 

prevents the scenario where any action taken by a plaintiff, including a “casual conversation” about 

someone with another person, would be considered protected “opposition.”  

Metro contends that if employees who passively take part in internal investigations are protected 

under the Title VII opposition clause, this will result in employees who are dismissed 

independent of their cooperation in an internal investigation having the ability to “ambush” their 

employers by claiming retaliation.  To avoid this outcome, Metro argues that a narrower 

definition of “opposition” be adopted, so that an employee’s actions must be seen as active 

“resistance” to the discrimination being alleged.  

http://www.chamberofcommerce.com/public/index.cfm?
http://www.eeac.org/
http://www.nfib.com/page/legalFoundation
http://www.nfib.com/page/legalFoundation
http://www.eeoc.gov/policy/docs/retal.html
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U.S. SUPREME COURT’S RULING 

The anti-retaliation provision’s protection extends to an employee who speaks out about 

discrimination not on her own initiative, but also in answering questions during an 

employer’s internal investigation. The Court reasoned that because “oppose” is undefined by 

statute, it carries its ordinary dictionary meaning of “resisting or contending against” some 

issue.  Crawford’s statements made in the course of this investigation were therefore 

protected by the “Opposition Clause” of Title VII. 

The Court reasoned that the term “oppose” goes beyond “active, consistent” behavior in 

ordinary discourse, and may be used to speak of someone who has taken no action at all to 

advance a position beyond disclosing it.  Thus, a person can “oppose” something by 

responding to someone else’s questions just as surely as by provoking the discussion.  

Nothing in the statute requires a “freakish rule” protecting an employee who reports 

discrimination on her own initiative but does not protect another employee who reports the 

same discrimination in the same words when asked a question.  

Metro unconvincingly argues for the Sixth Circuit’s active, consistent opposition rule, 

claiming that employers will be less likely to raise questions about possible discrimination if 

a retaliation charge is easy to raise when things go badly for an employee who responded to 

enquiries.  Employers, however, have a strong inducement to ferret out and put a stop to 

discriminatory activity in their operations. 

The 6th Circuit’s ruling could undermine the Ellerth-Faragher decisions, along with the 

statute’s “ ‘primary objective’ “ of “avoid[ing] harm” to employees.  If an employee who is 

answering questions in an investigation can be penalized with no remedy for providing 

information in an investigation, prudent employees would have a good reason to keep quiet 

about Title VII offenses.   

Also, because Crawford’s conduct was found to be protected by the opposition clause, the 

Court did not make any ruling on whether Crawford was protected by the participation 

clause of Title VII.  

RETALIATION AGAINST THIRD PARTIES COUNTS 

In Thompson v. North American Stainless, No. 07-5040 (6th Circuit, March, 2008), Eric 

Thompson worked as a metallurgical engineer for North American Stainless.  Miriam 

Regalado was hired by North American in 2000.  Shortly thereafter, Thompson and 

Regalado started dating.   

In September 2002, Regalado filed a charge with the Equal Employment Opportunity 

Commission (EEOC) against North American alleging that her supervisors discriminated 

against her on the basis of her gender.  On February 13, 2003, the EEOC notified North 

American Stainless of Regalado’s charge.  A little more than three weeks later, on March 7, 

2003, North American terminated Thompson’s employment.  Thompson alleged that he was 

terminated in retaliation for Regalado filing her EEOC charge.  North American Stainless 
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contended that Thompson was terminated due to his performance. 

At the time of his termination, Thompson and Regalado were engaged to be married and 

their relationship was common knowledge throughout the company.  

Thompson filed a charge of retaliation with the EEOC.  The EEOC found there was 

“reasonable cause” to believe that North American violated Title VII and terminated 

Thompson in retaliation for Regalado filing her charge of gender discrimination.   

North American Stainless moved to have the lawsuit dismissed on summary judgment, 

arguing that Thompson’s claim that his “relationship to Regalado was the sole motivating 

factor in his termination” was simply not illegal under Title VII even if Thompson’s 

allegation was true.  The district court granted North American’s motion, holding that 

Thompson failed to state a claim under Title VII. 

Thompson appealed this dismissal to the Sixth Circuit Court of Appeals arguing that the anti-

retaliation provision of Title VII does in fact prohibit an employer from terminating an 

employee based on the protected activity of his fiancée who worked for the same employer.  

In reviewing the case, the Sixth Circuit examined Section 704(a) of Title VII of the Civil 

Rights Act, which prohibits retaliation by employers against employees who exercise their 

rights under Title VII. 

It shall be an unlawful employment practice for an employer to discriminate 

against any of its employees . . . because he has opposed any practice made an 

unlawful employment practice by this subchapter, or because he has made a 

charge, testified, assisted, or participated in any manner in an investigation, 

proceeding, or hearing under this subchapter.   (42 U.S.C. § 2000e-3)  

Further, in Burlington Northern v. White, 548 U.S. 53 (2006), the U.S. Supreme Court held 

that: 

“The anti-retaliation provision seeks to secure [a non-discriminatory 

workplace] by preventing an employer from interfering (through 

retaliation) with an employee’s efforts to secure or advance enforcement 

of the Act’s basic guarantees.” 

The Supreme Court then went onto hold in Burlington that a Plaintiff must demonstrate that he 

suffered a “materially adverse” retaliatory action, which it defined as one that “well might have 

dissuaded a reasonable worker from making or supporting a charge of discrimination.”  In this 

case, a literal reading of section 704(a) suggests a prohibition against employer retaliation only 

when it is directed to the individual who conducted the protected activity.  However, such a 

reading “defeats the plain purpose” of Title VII.  There is no doubt that an employer’s 

retaliation against a family member after an employee files an EEOC charge would in fact 

dissuade “reasonable workers” from engaging in such actions.   

The court then looked to the EEOC Compliance Manual to support its reasoning.  The EEOC’s 

Compliance Manual expressly states that a person claiming retaliation need not be the one who 

conducted the protected activity.  Specifically, in Johnson v. University of Cincinnati, 215 F.3d 
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561, 580 (6th Cir. 2000), the court reasoned: 

“Title VII . . . prohibit[s] retaliation against someone so closely related to or 

associated with the person exercising his or her statutory rights that it would 

discourage that person from pursuing those rights.”  (quoting EEOC 

Compliance Manual (CCH) ¶ 8006). 

Therefore, the Sixth Circuit reasoned that Title VII does in fact prohibit employers from 

taking retaliatory action against employees not directly involved in a protected activity, but 

who instead are so closely related to or associated with those who are directly involved that it 

is clear the protected activity motivated the employer’s adverse actions.  To hold otherwise, 

reasoned the court, would undermine the purposes of Title VII.   

The Sixth Circuit then remanded the case back to the lower court for reconsideration. 

However, on June 5, 2009, the case made its way back to the Sixth Circuit.  This time, the 

court ruled that because Thompson did not allege he engaged in any statutorily protected 

activity (i.e., did not oppose an unlawful employment practice, make a charge, testify, assist, 

or participate in an investigation), the court found by the plain language of Title VII that 

Thompson was not included in the class of persons for whom Congress created a retaliation 

cause of action.  The 3rd, 5th, and 8th circuits agreed.   

Therefore, this time, the 6th Circuit ruled in favor of the employer and dismissed Thompson’s 

claim. 

U.S. SUPREME COURT’S DECISION 

Then, in Thompson v. North American Stainless, 131 S. Ct. 863 (2011), the U.S. Supreme 

Court unanimously held that firing Thompson was unlawful retaliation under Title VII.  

In reaching its decision, it applied Burlington Northern v. White, 548 U.S. 53 (2006).  

Specifically, the Court said, “We think it obvious that a reasonable worker might be 

dissuaded from engaging in protected activity if she knew that her fiancé would be fired.”  

The Court found that Title VII grants Thompson a cause of action because he is a “person 

claiming to be aggrieved ... by an alleged employment practice.” He was within the “zone of 

interests” sought to be protected by the statute.  Therefore, the Court held that third party 

retaliation is clearly a legitimate cause of action.  
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HARASSMENT BY ASSOCIATION COUNTS 

 

In Barrett v. Whirlpool Corp., 556 F.3d 502 (6th Cir. 2009), Lynette Barrett, W. T. Melton, and 

Treva Nickens (from hereon referred to as the “plaintiffs.”) were three Caucasian women who 

worked at the LaVergne, Tennessee Whirlpool facility.  On various occasions, the plaintiffs 

would have conversations with other employees who were African American.  These plaintiffs 

claimed they were discriminated against based upon their friendships with and advocacy for 

certain African-American co-workers.  Examples of the alleged racially discriminatory 

incidents that occurred against the plaintiffs included:  

• overhearing co-workers use racial slurs and telling racist jokes;  

• being told “missed you ladies at the [Ku Klux] Klan meeting last night”;  

• viewing racial graffiti in various places in the plant;  

• being treated differently or being “snubbed” because of the employee’s association 

with African-American employees;  

• receiving less desirable work assignments; and  

• not being considered for promotions.  

The trial court granted summary judgment in the employer’s favor.  The lower court 

specifically ruled that the plaintiffs failed to show any real level of association with the 

African American employees.  Instead, the court found that the plaintiffs failed to show that 

their level of association with the black employees rose above the level of workplace 

collegiality.  

On appeal, the Sixth Circuit dismissed the claims of two of the white employees but upheld 

the claim for the remaining white employee. 

First, the court held that the absence of a relationship outside of work does not immunize the 

conduct of harassers who target an employee because she associates with African-American 

co-workers.  While one might expect the degree of an association between the parties to 

correlate with the likelihood of severe or pervasive discrimination on the basis of that 

http://www.ca6.uscourts.gov/opinions.pdf/09a0065p-06.pdf
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association, it does not determine whether one is protected by Title VII’s “Association” 

provision.  

For example, a non-protected employee who is married to a protected individual may be more 

likely to experience associational harassment than one who is merely friends with a protected 

individual, such an analysis goes to the question of whether the plaintiff has established a 

hostile work environment, not whether or not the plaintiff is protected under Title VII.   

Therefore, the 6th Circuit concluded that the district court erred in requiring a certain degree of 

association before a non-protected employee may assert a viable claim under Title VII. 

Instead, the court found that no particular degree of association is needed in order to state a 

claim of associational discrimination under Title VII.  Instead, the court reasoned:  

“If a plaintiff shows that:  

1) she was discriminated against at work  

2) because she associated with members of a protected class, then the degree of the 

association is irrelevant.”  

However, the court also held that “only harassment that specifically targeted those who 

associated with and advocated for African-Americans will result in an actionable hostile work 

environment claim for such individuals.” In this case, the court found that only a few of the 

alleged discriminatory comments or actions were directed toward the two white plaintiffs whose 

claims were rejected.  Most of the harassment alleged by these plaintiffs, albeit crude and racist, 

was directed at the African-American employees themselves. While the incidents may have been 

offensive, the court held they did not suggest discrimination or harassment of these plaintiffs.  

According to the court, the third plaintiff established that she was subject to a regular stream of 

offensive comments about her relationship with an African-American co-worker and that her 

relationship allegedly was a reason preventing her from applying for job advancements.  

Therefore, summary judgment was inappropriate as to this plaintiff.  

The court also held that the plaintiffs in this case were not required to actively “oppose” ant 

actions by the employer or its employees in order to secure Title VII protection.  (citing to the 

recent Supreme Court decision, Crawford v. Metro. Gov’t of Nashville & Davidson County, 

Tenn.). 

Barrett reminds employers that all employees should understand that discriminatory comments 

and actions may affect not only employees of a protected class, but also employees who 

associate with those members. Clear anti-harassment policies and regular employee training 

are fundamental in today’s workplace. 
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EMPLOYEE DATING 

 

Can I ask someone out at work 15 times if he/she keeps turning me down?  NO!!!!  

“No” means “no”!  Employees have a right to come to work and not get asked out 

again…and again…and again by the same person.  If this happens to employees, they 

should notify someone in management or in human resources.  

REMEMBER: This is how Meritor started.  

If a supervisor becomes aware of two employees dating, the supervisor should bring the two 

in and address the issue. (Some will tell you to ignore it…it will go away.  This is stupid. 

NEVER ignore an issue!)  

I suggest you bring them in and ask if everything is “welcome”.  If it is welcome … it is 

NOT sexual harassment.  I would then remind the happy couple of two things:  

First…PUBLIC DISPLAYS OF AFFECTION (PDA) DO NOT COME IN HERE 

and  

If the relationship goes south … IT DOES NOT COME IN HERE! Right now, 

everything is fine. However, if the relationship goes south, and if one employee starts 

trouble for the other, WE NEED TO HEAR ABOUT IT IMMEDIATELY!!!  

In short…right now, the behavior is welcome and we do not have any notice that any 

harassment exists…so we cannot be blind-sided.  However, if this behavior changes, we 

have placed the employees on notice to TELL US IMMEDIATELY! 

REMEMBER … We can’t fix what we don’t know about. 
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EMPLOYER’S RESPONSE TO THE  

ILLEGAL HARASSMENT CHARGE 

 

Appropriate Employer Response 

In Barrett v. Omaha National Bank, 726 F.2d 424 (8th Cir. 1984), a male assistant manager 

and two co-workers, one male and one female, went to a two-day conference. The female 

plaintiff claimed that on the way to and during the conference, the male co-worker talked 

about his sexual activities and he touched the plaintiff in offensive ways. The assistant 

manager failed to intervene on the female employee’s behalf.    

Upon returning to work, the female employee reported these incidents to her employer.  The 

employer questioned both the assistant manager and the male employee who went to the 

conference, both of whom categorically denied any wrongdoing. The employer then 

interviewed two other male employees who attended the seminar, who confirmed the 

plaintiff’s allegations.  Upon concluding its investigation within four days after first receiving 

the complaint, the harasser was placed on a 90-day suspension and was warned that if 

any further misconduct occurred, he would be discharged. The assistant manager was 

also reprimanded for failing to intervene on the plaintiff’s behalf.  

When the plaintiff was informed of the disciplinary action that was taken against the harasser 

and the assistant manager, she complained that such measures were totally superficial. 

However, the court held that the employer’s response to this offensive conduct was 

appropriate. The court reasoned that employers are required to simply take prompt remedial 

action reasonably calculated to end the harassment, which does not always include firing the 

harasser.   

What Is Not An Appropriate Response 

In Ways v. City of Lincoln, 871 F.2d 750 (8th Cir. 1989), where the employer tried to 

effectively deal with a hostile environment claim by providing sensitivity training for its 

employees, by notifying its supervisors that the problem had arisen, and by bringing in 

an attorney to lecture the firm’s employees on sexual harassment, the court held that 

such steps were inadequate.  
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First, the training provided by the employer consisted of a three-part video tape that focused 

on people’s perceptions of themselves followed by a lecture by an attorney.   

Neither the video tape nor the attorney’s lecture dealt specifically with the harassment 

the plaintiff was encountering. Consequently, even though all of the employees and 

supervisors were required to attend these sessions, little was accomplished since they did not 

directly address the problem at hand.   

Next, the court focused on the fact that the employer not only failed to discipline any of the 

harassers for their offensive conduct, but the employer also failed to investigate even one 

reported incident. As a result, the court found that the employer had in reality done very little 

to alter this abusive atmosphere.   
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Also, every situation tends to be factually different depending on the circumstances involved, 

which requires a specific application of the law.   

Additionally, employment and labor laws are in a constant state of change by way of either 

court decisions or the legislature.   

Therefore, whenever such issues arise, the advice of an attorney should be sought. 
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Scott Trains Managers & Employees ON-SITE in over 50 topics, all of which can be customized FOR YOU!  
 

LET SCOTT DESIGN A PROGRAM FOR YOU! 
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