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UNDERSTANDING OHIO’S  
REASONABLE CAUSE TESTING LAW  

On October 14, 2004, Ohio House Bill 223, which amended O.R.C. Section 4123.54, 
went into effect.  In short, this new law said that if an employee is involved in a 
workplace accident, and the employer has reasonable cause to believe that the employee 
is intoxicated or is under the influence of a controlled substance not prescribed by a 
physician, then the intoxication or the influence of the controlled substance will be 
viewed as the proximate cause of the injury.  In other words, the presumption under the 
law is that the drugs and/or alcohol caused the accident.  Therefore, the employee will not 
be eligible to receive Workers’ Compensation benefits for this accident … unless the 
employee rebuts this presumption.  (Which happens quite often, as we will see.) 

This is known as Ohio’s “Reasonable Cause” Testing Law. 

In order to comply with Ohio’s Reasonable Cause Testing Law, the employer must post a 
written notice explaining that testing positive on an alcohol and/or substance abuse test, or 
the employee’s refusal to submit to such a test, will create a rebuttable presumption under 
O.R.C. Sections 4123.54 and 4121 that the employee’s substance abuse caused the accident, 
which may prevent the employee from receiving Workers’ Compensation benefits.   

This written notice to employees must be the same size or larger than the certificate of 
premium payment notice furnished by the Bureau of Workers’ Compensation. This notice 
must be posted by the employer in the same location as the certificate of premium 
payment notice or the certificate of self-insurance.  

This information should also be placed into a formal policy for all employees to acknowledge.  

Employees must also be placed on notice that they must undergo a qualifying chemical 
test administered within eight hours of the injury and/or a qualifying chemical test 
administered within thirty-two hours of the injury. 

http://www.scottwarrick.com/�
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OHIO’S REASONABLE CAUSE TESTING LAW REQUIREMENTS 

In order to use the legal protections of Ohio’s Reasonable Cause Testing Law, employers 
must not only test an injured worker under its Post-Accident Policy, but it must also have 
a “reasonable cause” to test the employee as well.  If there is no reasonable cause to test 
the employee, even though the employee might have tested positive and the employer can 
terminate the employee, the employee may still very likely get his/her Workers’ 
Compensation benefits. In order to understand how Ohio’s Reasonable Cause Testing 
Law works, it is important to understand Ohio H.B. 122 … which was declared 
unconstitutional by the Ohio Supreme Court.  

In April of 2001, Governor Bob Taft signed H.B. 122 into law.  H.B. 122 amended Ohio 
Revised Code § 4123.54 (A)(2) to state that whenever an employee suffers an industrial 
injury and then tests positive for using alcohol on the job or for an illegal substance, it is 
the employee’s burden to prove that this abuse did not cause the injury.  In short, the 
presumption under the law was that the alcohol or illegal substance caused the accident and the 
employee’s injury would not be covered under Ohio’s Workers’ Compensation law.  

As a result, employers all over Ohio adopted post-accident drug and alcohol testing programs.  
If the employee was involved in a workplace accident, then the employee was tested for drugs 
and alcohol.  If the test came back positive, and if the employee had sustained an injury, the 
presumption under the law was that the injury was “proximately caused” by the drugs and/or 
alcohol.  As a result, the Workers’ Compensation claim could be denied.  

However, in State ex rel. AFL-CIO v. Ohio Bur. of Workers’ Comp., 97 Ohio St.3d 504, 2002-
Ohio-6717, AFL-CIO challenged the constitutionality of the law.  The AFL-CIO contended that 
testing an employee who had been involved in a workplace accident and denying that employee 
state-sponsored benefits (Workers’ Compensation) without any reasonable cause that the 
employee had taken drugs or alcohol violates the employee’s Fourth Amendment rights against 
unreasonable searches.  That, according to the AFL-CIO, rendered the new law 
unconstitutional.   

The Ohio Supreme Court agreed with the AFL-CIO. 

The Ohio Supreme Court reasoned that under H.B. 122, every employee who is injured on 
the job must submit to an employer-required chemical test … regardless of whether the 
employer has any reason to believe the employee has even used controlled substances or 
alcohol.  Then if the employee refuses, the presumption under the law is that the employee 
would have tested positive if he had taken these tests. 
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The Fourth Amendment guarantees that the “… right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable searches and seizures, shall not 
be violated … ”  (The Ohio Supreme Court recognized that Section 14, Article I of Ohio’s 
Constitution mirrors the U.S. Constitution in this regard.)  Therefore, in order for a search 
to be constitutional, it must be “reasonable.” 

Under H.B. 122, the court reasoned that an employee is tested for drugs and/or alcohol 
without any “supported probable cause” determination.  The employee is tested because he 
was involved in an accident, not because of any reasonable cause.   

The court therefore invalidated H.B. 122 by declaring it unconstitutional.    

Ordinarily, the Fourth Amendment does not apply to private sector employers because the 
Constitution does not apply to private sector employers and employees.  The U.S. 
Constitution says that the “government” shall not “unreasonably” search and seize its 
people or their property.  Under normal circumstances, a private employer can “search and 
seize” an employee’s urine, hair or blood for a substance abuse test without any showing of 
reasonable cause.  

However, since Ohio’s Workers’ Compensation system is run the by state, then it is the 
government who will be denying benefits to an individual if he/she fails the test.  
Therefore, if the state of Ohio relies on a test where the blood, urine, or hair was obtained 
without “reasonable cause,” then the “seizing” of the sample was unconstitutional.   

This is not an issue in such states as Kentucky.  In Kentucky, employers must purchase 
their own private Workers’ Compensation insurance policy.  In Ohio, employers must 
either be self-insured, with the permission of the state, or they must enroll in the state’s 
program … which is the government.  So, constitutional protections apply to Workers’ 
Compensation claims in Ohio.  They do not apply in Kentucky. 

Of course, for private employers, the only time this issue arises is when they are testing to 
deny an employee Workers’ Compensation benefits.  Private employers can still test for 
Post-Accident alone … although the protections of Ohio’s Reasonable Cause Testing Law 
will not apply. 

For instance, assume that an employee working in Ohio is injured in a workplace accident 
and is tested under the company’s Post-Accident Policy alone.  No “reasonable cause” was 
cited as a reason for testing the employee.  Let’s also assume that the employee tests 
positive on the employer’s drug screen. 

Although the employee could be terminated by the employer for failing the test, the 
employee would most likely retain his/her Workers’ Compensation benefits because no 
reasonable cause was cited for testing the employee.   
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Therefore, the issue here is not whether a private employer can conduct post-accident drug 
testing.  They can.  The decision to terminate an employee or take some form of 
disciplinary action against the employee for testing positive on a post-accident drug and/or 
alcohol test is not governed this case or by any Constitutional considerations in the private 
sector.   

Again, these constitutional considerations only come into play in the public sector and when 
private sector employers try to deny employees their Workers’ Compensation benefits. 

In response to the Ohio Supreme Court’s decision regarding H.B. 122, Ohio’s General 
Assembly passed Ohio’s H.B. 223, or Ohio’s Reasonable Cause Testing Law .  H.B. 223 
differed from H.B. 122 in that it requires employers to also have “reasonable cause” when 
testing someone involved in an workplace injury accident if the employer wants the 
employee to be denied Workers’ Compensation benefits under this law.   

WHAT IS “REASONABLE CAUSE”?  

Under Ohio’s Reasonable Cause Testing Law, “reasonable cause” means, but is not 
limited to, evidence that an employee is or was using alcohol or a controlled substance 
drawn from specific, objective facts and reasonable inferences drawn from these facts in 
light of experience and training of the person making the observation.  

These facts and inferences may be based on, but are not limited to, any of the following:  

1. Observable phenomena, such as direct observation of use, possession, or 
distribution of alcohol or a controlled substance, or of the physical symptoms of 
being under the influence of alcohol or a controlled substance, such as but not 
limited to slurred speech, dilated pupils, odor of alcohol or a controlled substance, 
changes in affect, or dynamic mood swings;  

2. A pattern of abnormal conduct, erratic or aberrant behavior, or deteriorating work 
performance such as frequent absenteeism, excessive tardiness, or recurrent 
accidents, that appears to be related to the use of alcohol or a controlled substance, 
and does not appear to be attributable to other factors;  

3. The identification of an employee as the focus of a criminal investigation into 
unauthorized possession, use, or trafficking of a controlled substance;  

4. A report of use of alcohol or a controlled substance provided by a reliable and 
credible source;  

5. Repeated or flagrant violations of the safety or work rules of the employee's employer, 
that are determined by the employee's supervisor to pose a substantial risk of physical 
injury or property damage and that appear to be related to the use of alcohol or a 
controlled substance and that do not appear attributable to other factors.  
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However, this law in no way affects the rights of an employer to test employees for 
alcohol or controlled substance abuse for the purpose of administering discipline. 
Ohio’s Reasonable Cause Testing Law ONLY affects the ability of the employee to 
obtain Workers’ Compensation benefits.  

Also, under Ohio’s Reasonable Cause Testing Law, only laboratories certified by the 
United States Department of Health and Human Services or laboratories that meet or 
exceed the standards of that department for laboratory certification shall be used for 
processing the test results of a qualifying chemical test.  

TESTING CUT OFF LEVELS 

For the purposes of drug testing performed regarding the Ohio’s Bureau of Workers’ 
Compensation claims under Ohio’s Reasonable Cause Testing Law, the following Five 
Panel Drug Test with the corresponding cut-off levels must apply: 

DRUG   SCREENING TEST  CONFIRMATION TEST 
      CUT OFF LEVELS  (GC/MS) CUT OFF LEVELS 

1. Amphetamines (uppers, speed) 1000 ng/ml of urine  500 ng/ml of urine 

2. Cocaine (including Crack)  300 ng/ml of urine  150 ng/ml of urine 

3. Cannabinoids (Marijuana)  50 ng/ml of urine  15 ng/ml of urine  

4. Opiates (Codeine, Morphine) 2000 ng/ml of urine  2000 ng/ml of urine 

5. Phencyclidine (PCP/Angle Dust) 25 ng/ml of urine  25 ng/ml of urine 

Ohio’s Drug Free Safety Program for rate reduction also added the following drug and 
corresponding cut-level to its testing: 

6. MDMA (Ecstasy)   500 ng/ml of urine  250 ng/ml of urine  

Therefore, under the Ohio BWC’s Drug-Free Safety Program, employers are required to 
use at a minimum this six-panel drug test, with the addition of "Ecstasy" as the sixth drug 
added to the list.   

However, while Ohio’s Drug Free Safety Program for rate reduction allows for the testing 
of MDMA, or “Ecstasy,” at the above levels, Ohio’s Reasonable Cause Testing Law does 
not.  Therefore, while Ohio employers may test for MDMA at this cut-off level, a positive 
test will not affect the outcome of a H.B 223 determination.  In other words, only the 
above-mentioned 5-Panel Drug Screen at the cited cut-off levels may used to deny an 
employee Workers’ Compensation benefits for testing positive for Post-
Accident/Reasonable Cause Testing.  
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Therefore, it is possible that an employee could test negative for the five drugs listed on 
the 5-Panel Drug Screen, but test positive for MDMA.  In such a case, the employer could 
terminate the employee, but the employee would not lose his/her Workers’ Compensation 
benefits under Ohio’s Reasonable Cause Testing Law.    

Also, alcohol tests follow the same cut-off levels as described under O.R.C. Section 
4511.19 (A)(2) to (7) for Ohio’s Reasonable Cause Testing Law , which is Ohio’s DUI 
statute. 

Another interesting twist in the world of drug testing happened on October 1, 2010.  On 
that date, the Department of Health and Human Services (HHS) implemented changes 
to its Mandatory Guidelines for the Federal Workplace Drug Testing Programs.  These 
changes included new mandatory guidelines regarding the collection and testing of 
urine specimens, as well as the role of and standards for collectors.  

Participants in federal and federally regulated workplace drug-testing programs were 
required to implement these revisions by October 1, 2010.  Although these Guidelines apply 
to federal employer drug testing, many private sector and other public sector employers 
opted to follow the Guidelines’ procedures for conducting testing and for the cutoff levels. 

Under these federal guidelines, cutoff concentration levels have decreased in certain drug 
categories and two new drugs have been adopted for additional testing:   Ecstasy and Heroin. 

These new HHS cut-off levels are as follows: 

DRUG   SCREENING TEST  CONFIRMATION TEST 
     CUT OFF LEVELS  (GC/MS) CUT OFF LEVELS 

1. Amphetamines (uppers, speed) 500 ng/ml of urine  250 ng/ml of urine 

* Methamphetamines      250 ng/ml of urine 

* MDMA (Ecstasy)   500 ng/ml of urine  250 ng/ml of urine 

2. Cocaine (including Crack)  150 ng/ml of urine  100 ng/ml of urine 

3. Cannabinoids (Marijuana)  50 ng/ml of urine  15 ng/ml of urine  

4. Opiates (Codeine, Morphine)  2000 ng/ml of urine  2000 ng/ml of urine 

* 6-Acetylmorphine (Heroin)  10 ng/ml of urine  10 ng/ml of urine 

5. Phencyclidine (PCP, “angle dust”) 25 ng/ml of urine  25 ng/ml of urine  
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6. Barbiturates     300 ng/ml of urine  200 ng/ml of urine 

7. Benzodiazepines   300 ng/ml of urine  200 ng/ml of urine 

8. Methadone    300 ng/ml of urine  200 ng/ml of urine 

9. Propoxyphene    300 ng/ml of urine  200 ng/ml of urine 

As you can see, these cut-off levels under the federal guidelines are much lower than 
those established under Ohio’s Reasonable Cause Testing Law.  As a result, many 
employers have opted to use these lower cut-off levels in order to better control the drugs 
in their workplaces.  However, if an Ohio employer uses only these lower federal cut-off 
levels, then it is very likely that an employee could fail the federal cut-off level test but 
pass the cut-off levels for Ohio’s Reasonable Cause Testing Law. 

For instance, let’s say an employee is involved in a workplace accident and is injured.  
Let’s say that the employer also has reasonable cause to test that employee.  The 
employee then tests at 750 ng/ml of urine from amphetamines.   

Under this result, the employee would fail the test at the federal cut-off levels … but he 
would pass the test under the levels established by Ohio’s Reasonable Cause Testing 
Law.  Therefore, the employer could discipline or terminate the employee … but Ohio’s 
Reasonable Cause Testing Law would not prevent the employee from obtaining his 
Workers’ Compensation claim. 

Ohio employers need to think about how they want to handle this situation.  

COORDINATING OHIO AND FEDERAL  
TESTING CUT OFF LEVELS 

Ohio employers have many options in choosing how to coordinate the federal and Ohio’s 
Reasonable Cause Testing Law.   

First, employers could chose to simply follow either the federal levels or the levels for 
Ohio’s Reasonable Cause Testing Law separately.  This would make testing very simple 
because only one set of cutoff levels would be used.  However, 

First, Ohio employers could choose between following either the new federal Health and 
Human Services cutoff levels or those established under Ohio’s Reasonable Cause Testing 
Law.  If an employer chose to use the lower federal levels, while they would in fact identify 
more drug users, they would not be able to use the protections of Ohio’s Reasonable Cause 
Testing Law with these higher cutoff levels.  On the other hand, if these employers chose to 
use the higher Ohio’s Reasonable Cause Testing Law levels, then a lot of drug users might 
pass the drug screens.  Therefore, this is not a very attractive solution. 
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Second, Ohio employers could follow the federal cut off levels for all substance abuse testing 
except for whenever there is a workplace injury accident.  In those cases, the employer could 
then follow the cut-off levels established under Ohio’s Reasonable Cause Testing Law. 

Remember:  The only time Ohio’s Reasonable Cause Testing Law is an issue is in a 
workplace injury situation.    

Another alternative is to use the federal cutoff levels for all tests, even when there is a 
workplace injury accident.  If the test comes back negative, then the employer is done.  The 
reasoning here is simple: 

If an employee tests negative at the lower federal levels, then that employee 
would have clearly tested negative at the higher Ohio’s Reasonable Cause 
Testing Law. 

If the employee tests positive at the federal levels and a workplace injury accident is not 
involved, then again, the employer is done.  Remember:  Ohio’s Reasonable Cause Testing 
Law testing cutoff levels are only an issue when a workplace injury is involved.  

However, if the employee tests positive at the federal levels and a workplace injury accident 
is involved, then the lab will perform a second test, which is the GC/MS Confirmatory Test. 
This test will reveal the specific levels hit by the employee.  This way, the employer will 
know if the employee also failed at the lower Ohio cutoff levels. 

For instance, let’s suppose an employee is involved in a workplace injury accident and there 
was reasonable suspicion to test that employee.  Let’s also say the employer tests its 
employees at the lower federal levels and the employee receives a positive result for 
Amphetamines.  Since the employee tested positive for Amphetamines, that means that the 
lab had conducted a second test to confirm this level.  This confirmatory test will then reveal 
the actual level of Amphetamines found in his system. 

The employer can then obtain the actual level of Amphetamines in the employee’s system in 
order to determine if the employee also failed the drug test at the higher Ohio cutoff levels.  

Again, let’s say the employee tested at 750 ng/ml of urine for Amphetamines.   

In this example, since the employee’s actual level of Amphetamines was at 750 ng/ml of 
urine, the employer knows it cannot use Ohio’s Reasonable Cause Testing Law as a way to 
keep the employee from obtaining Workers’ Compensation benefits.   
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OHIO’S REASONABLE CAUSE TESTING LAW 

vs. 

VOLUNTARY ABANDONMENT 

Unfortunately, the truth of the matter is that Ohio’s Reasonable Cause Testing Law is not a 
“slam dunk” by any means.  It is very difficult for an employer to win under Ohio’s Reasonable 
Cause Testing Law.  This is because the employer must show a true reason to suspect the 
employee.  This simply does not mean that the employee “looked funny.”  There must be true 
substance to the observation.  The reasonable cause must also be cited and documented at the 
time the person is being sent for testing if a real argument is to be made.   

In reality, the “reasonable cause” in most cases must be so strong that the proof is 
overwhelming that the employee was in fact under the influence.   

Therefore, completely ignoring these new federal cut-off levels for many Ohio employers 
is a mistake.  Employers who rely entirely on the higher cut-off levels under Ohio’s 
Reasonable Cause Testing Law could be letting many drug abusers slip by while not 
getting very positive results with the BWC on its “reasonable cause” argument.  

In short, at best, winning under Ohio’s Reasonable Cause Testing Law is a long shot at best. 

A much more viable solution is for employers to include a “Voluntary Abandonment” 
provision in their Substance Abuse Policies.  

In Saunders v. Cornerstone Foundation Systems, Inc., 123 Ohio St.3d 40, 2009-Ohio-4083, 
Harold Saunders injured his knee at work on April 13, 2005.  He returned to work two days 
later.  

On May 13, 2005, however, Saunders refused his supervisor’s order, Walt Sberna, to run 
a bulldozer.  Saunders claimed that he refused this order because of medical restrictions 
that prohibited his use of foot pedals.  However, that limitation was not contained in any 
of the restrictions ordered by his attending physician.  Saunders also alleged that he had a 
written agreement with Sberna that excused him from operating heavy machinery.  
However, Saunders was never able to produce that written agreement.  

Cornerstone fired Saunders for insubordination when he refused to operate the bulldozer. 
 When his subsequent knee surgery generated a request for temporary total disability 
compensation, Saunders’ request for Workers’ Compensation claim was denied after a 
staff hearing officer at the Ohio Industrial Commission ruled that Saunders’ refusal to 
follow orders constituted a voluntary abandonment of his former position of employment 
within the meaning of Louisiana-Pacific, 72 Ohio St.3d 401, 650 N.E.2d 469. 
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Specifically, the staff hearing officer found: 

“The employer presented evidence that [the] injured worker signed for an 
Employee Handbook on 1/22/2004. Within the Handbook, the employer 
indicates violation of any of the work rules may lead to termination. One of 
the work rules is listed as follows: ‘Insubordination (refusal to follow any 
order given by an employee’s supervisor or management, or the refusal or 
failure to perform work assigned.)” 

“Therefore, this Staff Hearing Officer finds that the injured worker was 
terminated for violation of a known, written, work rule, that clearly 
indicated termination could result.” 

Saunders’ request for a further appeal with the Ohio Industrial Commission was refused. 
So, Saunders filed a lawsuit with the Court of Appeals for Franklin County, alleging that 
the commission had abused its discretion by:  

1. Finding that his termination constituted a voluntary abandonment of his job under 
the Ohio supreme Court’s previous decision in Louisiana-Pacific and  

2. Denying his temporary total disability compensation.  

However, the court of appeals disagreed with Saunders and held for the employer and the OIC. 

Saunders appealed to the Ohio Supreme Court. 

The court first reasoned that it has long been the law in Ohio that an employee’s 
voluntary abandonment of his or her former position can bar any recovery for temporary 
total disability compensation. State ex rel. Watts v. Schottenstein Stores Corp. (1993), 68 
Ohio St.3d 118, 121, 623 N.E.2d 1202.  Therefore, terminating an employee “for cause” 
can qualify as a voluntary abandonment of the employee’s job because an individual 
“may be presumed to tacitly accept the consequences of his voluntary acts.” State ex rel. 
Ashcraft v. Indus. Comm. (1987), 34 Ohio St.3d 42, January Term, 2009 5 44, 517 
N.E.2d 533.  

However, in order for this legal principle to apply, it must be shown that the employee 
knew, or should have known: 

1. That the conduct that prompted the termination was proscribed by the employer and  

2. What consequences would follow. (Louisiana- Pacific, 72 Ohio St.3d at 403, 650 
N.E.2d 469; State ex rel. Liposchak v. Indus. Comm. (1995), 73 Ohio St.3d 194, 
196, 652 N.E.2d 753.) 
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The court reasoned that the Ohio Industrial Commission based its decision in favor of the 
employer on the January 2004 Employee Acknowledgement Form that Saunders signed.  
The OIC saw this as evidence that Saunders knew, or should have known, that 
insubordination was:  

1. A violation of work rules and  

2. A dischargeable offense.  

However, the court held that the Ohio Industrial Commission erred in assuming that 
Cornerstone’s “insubordination rule” was contained in the January handbook.  It was not.  It 
was added to Cornerstone’s employment policy in June 2004.  Consequently, Saunders’ 
signature on a January 2004 form is not evidence that he knew, or should have known, of the 
rule.  In other words, Saunders was never put on notice of this “insubordination rule.”  

Further, the court also reasoned that this appears to have been a first-time violation of this 
offense by Saunders,  Since such an offense as “insubordination” is listed as an immediately 
“dischargeable offense,” Saunders did not have any prior experiences with this rule. 

The court then reasoned that there is a “great potential for abuse in allowing a simple 
allegation of misconduct to preclude temporary total disability compensation.” State ex rel. 
Smith v. Superior’s Brand Meats, Inc. (1996), 76 Ohio St.3d 408, 411, 667 N.E.2d 1217.  For 
that reason, Louisiana-Pacific demands a clear, written articulation of workplace rules and the 
penalties for their violation. In this case, the only employment manual/handbook that 
Saunders apparently ever received did not include a rule addressing insubordination and its 
consequences.  He could not, therefore, have known that he was violating any rule or that the 
violation would lead to dismissal.   

As a result, the criteria of Louisiana-Pacific were not met in this case, and the commission 
abused its discretion in finding that Saunders’ discharge was a voluntary abandonment of his 
former position of employment. 

The Ohio Supreme Court therefore awarded Saunders his Workers’ Compensation claim. 

Employers should take notice.  Employees must acknowledge that they are aware of the 
policies that are put into affect, especially “Voluntary Abandonment” policies.   

It is important to note that while including a “Voluntary Abandonment” provision in a 
Substance Abuse Policy may be quite effective in preventing employees from collecting 
temporary total compensation payments, it will not have any effect on an employee’s ability 
to have his medical bills paid under Ohio’s Workers’ Compensation.   
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However, if an employer prevails under Ohio’s Reasonable Cause Testing Law, then the 
employee loses both his temporary total compensation payments and his medical benefits 
under Workers’ Compensation. 

That is why it is still best for Ohio employers to try and prevail on both. 

Notice:   Legal Advice Disclaimer 

The purpose of these materials is not to act as legal advice but is intended to provide human 
resource professionals and their managers with a general overview of some of the more 
important employment and labor laws affecting their departments.  The facts of each instance 
vary to the point that such a brief overview could not possibly be used in place of the advice of 
legal counsel.   

Also, every situation tends to be factually different depending on the circumstances involved, 
which requires a specific application of the law.   

Additionally, employment and labor laws are in a constant state of change by way of either 
court decisions or the legislature.   

Therefore, whenever such issues arise, the advice of an attorney should be sought. 
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