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For years, my “Strategic Employment Law Update” had been granted “Strategic” SPHR 
credit by HRCI, or the Human Resource Certification Institute.  However, in 2012, it was 
denied “Strategic” credit.   

When I wrote to HRCI to ask why this program had been denied “Strategic” credit, the 
response I got back from Linda Anguish, Director, Credentialing Products & Services for 
HRCI, absolutely astonished me.  If she had not put it in writing to me in an email, I 
would never have believed it.  Ms. Anguish actually explained HRCI’s reasoning to me in 
the following manner: 

“The purpose of this specified credit requirement for SPHRs is to 
develop their knowledge of the business they support. That is why this 
functional area was changed to BUSINESS MANAGEMENT and 
STRATEGY and the word STRATEGIC was removed in 2012. Courses 
that qualify for Business Management and Strategy credit must focus on 
teaching the attendee more about BUSINESS.”  (emphasis added.) 

To make this concept even clearer to me, Ms. Anguish wrote to me again and actually said 
that those courses that focus on HR related issues do not qualify as being related to an 
organization’s “Business Management and Strategy.”  

I could not believe what I was hearing.   

HRCI was actually telling me that the only way an HR person can be involved in the 
organization’s “Business Management and Strategy” is to learn more about other business 
disciplines.  Where I agree that HR people must understand such areas as finance, 
marketing and operations, the HR professional’s areas of expertise are just as important as 
these other vital areas of business.   
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http://www.linkedin.com/in/scottwarrickconsulting�


   
 

2

 

I thought the whole idea behind making the HR professional into a real partner in the 
organization’s “Business Management and Strategy” was to show how the areas of 
expertise that we possess are critical to become an integral part of the organization’s 
“Business Management and Strategy” … not by proving that the other business disciples 
are more important to the success of the organization.  

No one is just going to just give the HR profession respect.  It must be earned.  That is 
why HR professionals must be able to demonstrate their value to the business world.  HR 
must prove that it deserves to be in a position of leadership in the organization not because 
it knows other areas of business, but instead because it knows how to apply its own areas 
of expertise to the Strategic Planning Process and that its areas of expertise are vital to the 
success of the organization.   

This actually is not a giant leap for any real HR professional because: 

 HR is responsible for getting the greatest return it can on the biggest 
part of the organization’s budget, which is its labor, and  

 HR is responsible for making sure that the organization’s employees 
actually have the skill level and the desire to execute the company’s 
Strategic Goals.  

HRCI seems to be under the impression that anytime an HR person’s efforts are tied to 
developing employees and “pure HR functions” that these efforts are not part of the 
organization’s business management and strategy.  This is a deadly message to send to HR 
professionals.   

However, this is an even worse message to send to the business world, a world that 
already thinks HR is just a “back seat” profession.  This approach by HRCI only 
reinforces the belief that the functions of human resources do not translate into the 
Strategic Planning Process.   

That is the kiss of death for HR. 

More specifically, HRCI claims that knowing what the law says is not part of the HR 
professional’s strategic role in the company because knowing law is a “compliance” issue.  
That is a gross misunderstanding of what the Strategic HR person must be able to do with 
the law. 

There is a vast difference between merely complying with the law and using it in a 
proactive manner to reserve rights for the organization so that it can reach its Strategic 
Goals.   



   
 

3

 

In order to understand this concept, every Strategic Employment Law Update needs to 
begin by explaining the difference between “contracts” and “policies.”  It is absolutely 
critical that anyone who is trying to become a Strategic Partner in HR understand the 
difference between “policies” and “contracts” so they can use them effectively.  Far too 
often, the two are used incorrectly and interchangeably, often with disastrous results.    

“Policies” basically tell the employees how the organization is going to operate and how 
the employees are to conduct themselves while they are employed there.  Contrary to 
popular belief, policies are not written to tell employees what their rights are … largely 
because they have the “How To Sue Your Employer For Free Posters” to do that.   

Instead, policies exist to tell employees how the organization is going to operate and what 
rights the employer is reserving for itself.  Therefore, policies are an absolutely critical tool 
for the HR person to use in reserving those rights the employer hopes to use during the 
employment relationship.  

However, once the employment relationship dies, the policy dies.  Policies are not 
enforceable against former employees.  

For instance, employers are perfectly able to enforce their “Dress Code Policy” with their 
current employees.  Of course, once these people are no longer employed by the 
organization, then the “Dress Code Policy” is no longer enforceable.  Obviously, that 
makes sense.  

“Contracts,” on the other hand, survive the employment relationship.  If an employer wants 
to enforce any of its rights after the employment relationship dies, then the HR person 
needs to use a contract.  

Also, contracts are enforceable in court, while policies are not.  If an employee breaks an 
organization’s policy, the employer cannot just put the policy in front of a judge and ask 
the judge to enforce it.  While the policy can be used as evidence to support the claim that a 
court needs to issue an order against the employee, such as a restraining order, the policy 
by itself is not enforceable.   

However, whenever an employee or former employee breaches a contract, all the employer 
has to do is take the contract into court, show the court that the employee has in fact 
breached the contract, then the judge can order the employee to stop breaching the contract.  
This is a much simpler, and less expensive, process.  

The judge can also order the employee to pay the organization’s attorneys fees for 
breaching the agreement, or even for threatening to breach the contract, which is always a 
good clause to include in the contract in order to get people to “voluntarily” follow it.  That 
is why I always advise my clients to include a clause in their contracts that requires the 
employee to pay attorney’s fees if they breach or even threaten to breach a contract.  
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Including such a clause in employment contracts a contract is a great way to keep the 
employee or former employee from breaching the agreement in the first place.  

In short, I tell people who attend my “Strategic Legal Updates” that we do not want to 
spend attorney’s fees to enforce our contracts.  Instead, we want people to voluntarily abide 
by them.  In every situation I have encountered with my clients, the threat of attorney’s 
fees alone is often a significant motivator for people to “voluntarily” abide by their 
agreements. 

Therefore, if there are any rights the employer wants to enforce in court, or if the employer 
wants to have any of its rights to survive the employer relationship, the HR person needs to 
use a contract. 

Understanding what has changed in the law, and then understanding how to use such tools 
as contracts and policies to proactively reserve the rights the employer will need in the 
future to accomplish its Strategic Goals, is indispensible to the HR person who wants to be 
part of the Strategic Planning Process.  

The way to best understand the law and the rights of an employer is to think of a great 
buffet.  You can get up and go get whatever you want that is being served on the buffet.  If 
you want turkey, you get some turkey.  If you want roast beef, you get roast beef.  If you 
want dessert, then you get dessert.  However, if you do not get up and get what you want 
… then you will not have it. 

That is how Employment Law works.  There are many rights that employers can adopt 
and reserve for themselves that they will need to use when designing their Strategic Plans.  
However, if they do not get up and go get those rights, which means if the HR person does 
not know how to reserve these rights with contracts and policies, or if they do not know 
that these rights exist under the law, then they will not have these rights to use later.   

That is what I mean by taking a proactive and “Strategic” approach to the law. 

It really is that simple. 

Taking such a tactical approach to reserving an employer’s rights under the law unties the 
HR person’s hands to then become a real Strategic Partner.   

HR professionals must understand: 

In order to become a “Strategic Partner,”  
HR must help its organization get to where it wants to go. 

HR professionals need to view themselves as “Internal Consultants.”  Consultants do not act 
like “roadblocks” for their clients.  Consultants need to build a clientele in order to have a 
successful practice.  Human resource professionals need to do the same thing.   
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Managers should want to come to HR for help because, “HR gets it done for us.”  That should 
be HR’s reputation.  HR should reserve the rights it needs to help its organization get to 
where it wants to go.   

In short, HR should say to its managers,  

“As long as it is legal and in line with the company’s culture…” 

 
“Tell me what you want to do … and I will tell you how to do it…” 

 

THAT is what it means to be a Strategic Partner ... and it all begins by untying the employer’s 
hands by reserving the various rights it will need in the future in order to execute it Strategic 
Plans.  

Whenever I teach any type of “Strategic” HR class, I always begin by explaining how the 
“Strategic Planning Process” works.  This is a critical concept for HR people to 
understand.  I explain how organizations will set their Strategic Goals, and then design 
their Strategic Plans in order to achieve these goals.  In order to make sure that the 
Strategic Plan is executed properly, the Strategic Plan needs to be designed from a 
practical, real world point of view.  It must consider as many variables as possible, such as 
the level of employee talent, employee morale, and so on so the Strategic Goal will in fact 
be attained.  

This is basic “Project Management,” which is a process the most successful military 
leaders have followed for centuries.  No responsible military general would ever think of 
setting a Strategic Goal, then designing a Strategic Plan to support that goal, without 
considering who will actually be executing this Strategic Plan. 

Launching any military operation without first considering whether the common solider is 
able and willing to execute the Strategic Plan would be a disaster.  Successful Strategic 
Plans fully consider the culture and morale of the troops, how well the troops have been 
trained, how well they are supplied and the cost of the operation in terms of the plan’s 
execution, to mention a few.  

HR people, and all business professionals for that matter, would do well to take a page 
from the military’s playbook when designing their Strategic Plans.   

As any successful military leader knows, the real meat of the Strategic Planning Process 
lies in the Strategic Plan itself, which outlines … 

HOW are you going to get there? 
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Unfortunately, even with all of this great planning that occurs in millions of companies each 
year, most Strategic Goals go unmet.  Of course, the obvious question to ask at this point is, 
“Why?”  When so much time and effort goes into drafting such elaborate Strategic Plans, 
why do they fail to ensure the attainment of the organization’s Strategic Goals? 

In November 30, 2011, “Forbes Magazine” published an article entitled, “10 Reasons 
Why Strategic Plans Fail.”  In short, Forbes tells us that the reason so many Strategic 
Plans fail every year boils down to one very simple problem: 

They were not EXECUTED! 

Let me make this very simple:   

Strategic Goals are on PAPER … 

PEOPLE EXECUTE! 

This is where HR’s areas of expertise must come into play: 

Considering who and how the Strategic Plan will be executed. 

HR is responsible for what is usually the biggest part of the organization’s budget and the 
part of the organization that is responsible for executing these Strategic Plans:   

It’s labor. 

In short, the vast majority of Strategic Plans designed every year rely on employee 
execution in order to meet the Strategic Goal.  If employees are disgruntled or if the 
necessary rights have not been reserved for the employer to use, this execution simply will 
not happen.  Employers must have the necessary rights reserved for themselves in order to 
deal with the many employee issues that may arise in the future. 

That is what a “Strategic” Employment Law Update does. 

Whenever I conduct a Strategic Employment Law Update class, we look at what has 
happened in the law, and then look to see how we can use contracts and policies to 
proactively reserve rights for the employer.  

In short, for each and every change that has occurred in the law, I focus on the following: 

 How will these changes in the law affect the organization’s STRATEGIC 
PLANS?  

 How can the HR person use “CONTRACTS” and “POLICIES” to proactively 
reserve the right the employer will later need to execute their Strategic Plans? 

 How should Strategic HR professionals use these developments in the law to 
“UNTIE” their hands to accomplish the organization’s STRATEGIC GOALS?
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That means in a real Strategic Legal Update class, the speaker does not focus only on mere 
compliance issues.  Instead, the speaker looks at the law and sees how the organization can 
use it to proactively reserve the rights it will need to achieve its Strategic Plans.  

A good example of this “proactive” approach that HR needs to be taking in order to secure 
the employer’s rights is in the area of “Confidentiality.”  A few years ago, “confidentiality” 
was a big issue in the state courts.  So, this became a big part of the “Strategic Employment 
Law Update” I did that year.  Since I have never met a client who did not have as a primary 
goal to keep its confidential information private, I knew this would be a major topic to 
review with my attendees.  

In this particular year, there were several cases in various states that greatly restricted an 
employer’s right to protect this information under the law.  Since it was clear that mere 
statutes and case law were not going to provide much protection to employers’ confidential 
information any longer, HR professionals now needed to take a more proactive approach 
and look at how to secure this information by using contracts.  

For instance, if an employee merely breaches a confidentiality policy, the employee will 
most likely be terminated.  That is the ultimate penalty for breaking a policy.  While 
policies can be used as evidence to support a claim that the court should grant a restraining 
order against an employee or former employee, the courts will not enforce mere policies 
with a court order.  The courts enforce contracts, not policies.  

However, if the employee breaches a confidentiality agreement, or contract, then it is much 
simpler to take the contract into court and have a judge enforce it as a breach of contract 
issue.  Therefore, if an employer wants to keep its confidential information private after the 
employment relationship ends, then these protections must be put into a contract.  The 
contract will survive the employment relationship, whereas the policy will not. 

It is important to note that using the law in this way is not a compliance issue.  There is no 
law that says an organization has to secure its information’s confidentiality rights.  
Likewise, there is also no requirement that an employer has to secure its right not to pay 
out vacation time when employees leave.  These are “reservation of rights” issues … not 
compliance issues.  

However, in order to reserve the employer’s rights in a proactive manner and reach the 
organization’s Strategic Goals, either a contract or policy must be used to reserve these 
rights ahead of time.  

In another example, a few years ago I got a call from one of my clients that had an office 
in Illinois.  The CEO had been adamant about not letting employees “cash out” their 
vacation time when they left the company.  The CEO reasoned that vacation time, or PTO 
time, is to be used by the employees.  It is not to be stored up like a savings account.  In 
short, he wanted his employees to use their vacation time. 
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Also, if employees are allowed to cash out their vacation time when they leave the company, 
then the company would have to carry the balance of all the employees’ accumulated vacation 
time as a debit on the company’s books.  The CEO certainly did not want that.  

So, in order to execute this goal, the HR person put in the company’s policy manual that no 
vacation time would be paid out when employees leave the company for any reason.  Employees 
must therefore either “use it or lose it” when it came to their accumulated vacation time. 

Sure enough, one day an employee living in Illinois resigned from the company to go start his 
own business.  Since the employee had accumulated about $10,000.00 in unused vacation 
time, he wanted to cash it all in and use this money towards starting his new company.   

Of course, the company refused.  The company argued that its policy was very clear:  
Employees are not allowed to “cash in” their vacation time upon separation from the 
company.    

So, the employee got a lawyer … a lawyer who knew employment law much better than the 
HR person did.   

Unfortunately for the company, even though such a policy is legal in Ohio, this same policy is 
not legal in Illinois, which is where this branch of the company was located.  In Illinois, 
employees must be paid out their vacation time regardless of what the company policy says.  

Had the HR person known this, then he could have advised the CEO accordingly and 
reserved the company’s rights in another way.  Instead, the HR person could have put limits 
on the amount of vacation time that employees could accumulate.  The HR person could 
have also reclassified a certain amount of vacation days as “personal” days which are not 
addressed by Illinois law.  There were a number of different plans that could have been 
designed and rights reserved by the employer that could have met the employer’s goal.   

Instead, the HR person put an illegal policy into place, which cost the company thousands 
of dollars.   

It also cost the HR person her credibility as a real business professional.  

However, understanding the world of employment law, which includes the most recent 
changes that occur each year, is not just about compliance.  While we certainly want HR 
people to know what the law says in order to keep their organization in legal compliance, 
that is not the real strategic focus of the law.   

Another example would be in limiting the statute of limitations employees have to sue their 
employer under Title VII.  A few years ago, the 6th Circuit Court of Appeals ruled that 
employers had the right to limit an employee’s statute of limitations to six months in civil 
rights cases.   
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So, at the next Strategic Legal Update I held, we looked at the Strategic Goals of the 
attendees.  Everyone in the room had various goals that included “Risk and Liability 
Management.”  Clearly, this new decision should be included in the organization’s Strategic 
Plan to meet this goal of limiting the organization’s risk of lawsuits and its liability.  

In order to proactively secure the employer’s rights, we took the exact language from the 
case and I advised the attendees to include in their “Employee Contracts” a clause where 
the employees agree to limit their statute of limitations to sue the employer to six months. 

Again, this is not a compliance issue.  Employers are not required to do this in order to 
remain in compliance with the law.   Being a Strategic Partner is not about compliance.   

Instead, using the law in a strategic manner means looking at what has changed in the law 
and using either contracts or policies in a proactive measure in order to secure the rights the 
employer will need in the future to achieve its Strategic Goals relating to Risk and Liability 
Management.   Using a contract to limit the time employees have to sue you to six months 
should become part of any employer’s Strategic Plan to limit its risks and liabilities.  

Another example is with the Ohio courts’ decisions regarding the doctrine of “Voluntary 
Abandonment.”  A few years ago, Ohio courts considered the following wording an 
employer used in its handbook: 

Employees understand if they commit any of the following offenses 
that they will be terminated and will have voluntarily abandoned their 
positions and will therefore be ineligible for claiming workers’ 
compensation benefits under applicable law. 

In this case, the employee was terminated for “insubordination,” which was one of the 
offenses listed in the employer’s policy where the “voluntary abandonment” provision 
applied.  When the employee later tried to file a false Workers’ Compensation claim, that 
employee was barred from collecting any money from the Bureau of Workers’ 
Compensation based on this “Voluntary Abandonment” policy.   

The reasoning from the court was clear: 

The employer’s policy had put the employee was on notice that being 
insubordinate would lead to his termination.  Since he knew he would 
be terminated for acting in such a manner, and since he did it anyway, 
that employee had “voluntarily abandoned” his position.  As a result, 
the employee did not have any wages on which to base his Workers’ 
Compensation claim.  
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For every employer in Ohio who ever wanted to protect itself from Workers’ 
Compensation fraud, this court decision was a God-send.  Again, this is not a compliance 
issue.  Employers are not required to put this policy in place.  But from a proactive 
Strategic Planning perspective in trying to achieve the Strategic Goal of Risk and Liability 
Management, this is an excellent tool for the HR person to include in the organization’s 
handbook.  Many organizations have Strategic Goals relating to containing Workers’ 
Compensation costs, and this policy is a perfect tool to include in the Strategic Plan. 

Another issue that arose a few years ago involved the doctrine of “Promissory Estoppel,” 
which basically relates to the binding promises made by the organization’s managers and 
supervisors.  Yes, the promises made by an organization’s managers and supervisors are 
enforceable under the law and in some instances, they trump can an employer’s policies. 

In one such case, in order to calm down an employee who was upset with her supervisor, 
the president told an employee that she could come and see him whenever she wanted.  The 
employee insisted that her supervisor would fire her if she ever came to see the president.  
The president reassured the employee that the organization had an “Open Door” policy and 
that she could in fact come and see him again if she needed to talk.   

Unfortunately, within the month, the employee was given a warning from her supervisor.  
The employee was so upset that she walked out of the warning session and went to see the 
president.  Of course, the president fired the employee for walking out of the warning 
session with her supervisor, so the employee sued the organization.  

The employer argued that the employee was employed “at-will,” so it could terminate her 
for any reason at anytime.   

However, the court found for the employee on the basis of “Promissory Estoppel.”  
Basically, if a supervisor makes a promise to an employee, and that employee relies on that 
promise, a reasonable person would have relied on that promise, and that promise is later 
broken and the employee is harmed by the broken promise, then the employer may be 
“estopped” from breaking that promise.  In other words, that employer will be bound to 
fulfill that promise made to the employee.   

Unfortunately, in many jurisdictions, mere policies will not protect an employer from an 
employee’s “Promissory Estoppel” claim.  In other words, in many jurisdictions, a claim of 
Promissory Estoppel by an employee will actually trump the employer’s policies.   

That is why we use contracts to restate the employment at will doctrine and reserve the 
following rights:   
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“No representative, manager, supervisor, or other representative of the 
Company has any authority to enter into an Agreement for 
employment for any specified period of time or to make any 
agreement for employment other than at-will.  The only Company 
representative who has the authority to make any such agreement 
contrary to this employment at will status is the president of the 
Company and then only in writing.” 

This wording the same as is used in a policy, but when it is placed into a contract, it is 
given much greater force and can be used to trump a claim of Promissory Estoppel. 

Every year, several changes in the law occur that HR professionals can use to proactively 
secure and reserve various rights for their organizations that could help them meet their 
Strategic Goals.  Knowing how to use contracts and policies in such a proactive manner are 
vital skills for any HR professional to posses.  However, it does not do an HR person any 
good to know how to use contracts and policies if they do not know what changes have 
occurred in the law that they can use to their employer’s advantage.  

If the human resources profession really expects HR professionals to rise to the level of 
“Strategic Partner,” then they do not simply need to know what has changed in the law and 
how to comply with it.  That is not enough.   

Instead, in order to be a real Strategic Partner and advisor, HR professionals need to know 
how to use contracts and policies and what has changed in the law in order to proactively 
reserve rights for the employer as part of the Strategic Planning Process.    

Again, if the employer does not reserve the rights they need ahead of time, they will not be able 
to do what they want to do when it comes time to execute their Strategic Plans.   In order to 
reach their Strategic Goals, organizations must have solid Strategic Plans in place and that 
means reserving their rights regarding their employees proactively.   

Therefore, if the HR profession was a person, the law would be the feet.  You simply cannot 
take a step unless you know where the landmines are located … and then remove them 
proactively.   

Instead of embracing this concept, HRCI continues to insist that HR’s areas of expertise 
are not related to an organization’s “Business Management and Strategy,” while areas like 
finance, marketing and so on, do fall under this classification.   

I cannot believe any human resource group would claim that understanding other aspects of 
the business are more important to the organization’s “Business Management and Strategy” 
than the employee-related aspects of business that are the natural part of HR.  To say that is to 
say that every other aspect of business falls under real business strategy planning except for 
HR.  It is saying that in order to qualify as a real Business Partner, we HR people must go 
outside of our areas of expertise and go to “real” areas of business, like finance.   
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If this is true, then human resources is really still nothing more than “Personnel.”  

Let me make this very clear: 

Every HR group in this country should demand that HR 
professionals know what is happening in the world of Employment 
Law, and then use “contracts” and “policies” to reserve rights for 

the employer to use in executing its Strategic Plans.  

HRCI should be leading the charge on this issue.   

Displaying your SPHR or PHR accreditation to the world shows that you truly do 
understand many of the various technical aspects of the HR profession, which is great. 

However, these certifications also tell the world that you belong to and support an 
organization that believes functions that focus on human resources do not support the 
“Business Management and Strategy” of the organization.  

I simply cannot support such a philosophy.  
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