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I. FAIR CREDIT REPORTING ACT

A. General Coverage

The Fair Credit Reporting Act, or the “FCRA,” (15 U.S.C. § 1681, et seq.), which was an amendment to the Consumer Credit Reporting Act, and was most recently amended by the Consumer Credit Reporting Reform Act of 1996, regulates two types of background reports generated by consumer reporting agencies.  These two types of reports include "consumer reports" and "investigative consumer reports."  The FCRA was previously regulated by the Federal Trade Commission, or the “FTC.”  However, the FRCRA is now regulated by the Consumer Financial Protection Bureau, or the "CFPB.”
B. Definitions

1. Consumer Reporting Agencies

The FCRA further defines "consumer reporting agencies" as being any person or organization which, for monetary fees, dues or on a cooperative nonprofit basis, regularly engages in the practice of assembling or evaluating consumer credit information or other information on consumers for the purpose of furnishing this information to third parties, such as employers. 
2. Consumer Report

The FCRA defines a “consumer report” as being any written, oral or other communication of any information by a consumer reporting agency relating to a consumer's credit worthiness, credit standing, credit capacity, character, general reputation, personal characteristics or mode of living which is to be used or is expected to be used or collected in whole or in part for the purpose of serving as a factor in establishing a the consumer's eligibility for:

a) Credit or insurance to be used primarily for personal, family or household purposes,

b) Employment purposes, including reassignment, retention, and so on, or

c) Any other purpose permitted under the FCRA.

3. Investigative Consumer Report

The second type of report governed by the FCRA is an “investigative consumer report.”  The FCRA defines an "investigative consumer report" as being any report generated by a consumer reporting agency which involves investigating an individual’s character, general reputation, personal characteristics and mode of living by interviewing the person’s friends, neighbors, relatives, associates and so on.  

Therefore, an investigative consumer report differs from a consumer report in that no personal interviews with friends, former employers or anyone else occurs in generating a consumer report.  Instead, basically a "records only" type of report is requested when an employer authorizes a consumer report, unlike an investigative consumer report.
C. Requirements For Requesting A Consumer Report 

Under the FCRA, whenever an employer requests a consumer report be generated on an employee or job applicant, the following requirements must be met:

1. The job applicant or employee must be provided with a "clear and conspicuous" written disclosure informing the individual that the employer intends to request and possibly use a consumer report in making its employment decision.  This disclosure must exist as its own document and may not be part of the employer's employment application or any other form.  

However, this disclosure notice may be combined with the individual's authorization to perform and use the consumer report.  The employer is then required to obtain the individual's signature acknowledging receipt of this disclosure either before ordering the report from the consumer reporting agency or within three days of placing such an order.  This signed disclosure must then be retained by the employer.  

2. The employer must also first obtain the individual's written authorization to have the consumer reporting agency conduct such an investigation.  This authorization form must state that the job applicant or employee consents to the employer's use of this report.  The individual's authorization may be included on the same form as the employer's notice of disclosure, as mentioned above.

Further, consumer reporting agencies are prohibited from supplying an employer with any information relating to the individual's medical history without first obtaining that person's written permission.  (See sample "Consumer Report Disclosure and Authorization" form at the end of this section.)

D. Requirements For Requesting An Investigative Consumer Report 

The second type of report governed by the FCRA is the “investigative consumer report.”  The FCRA defines an "investigative consumer report" as being any report generated by a consumer reporting agency which involves investigating an individual’s character, general reputation, personal characteristics and mode of living by interviewing the person’s friends, neighbors, relatives, associates and so on.  

Therefore, an investigative consumer report differs from a consumer report in that no personal interviews with friends, former employers or anyone else occurs in generating a consumer report.  Instead, basically a "records only" type of report is requested when an employer authorizes a consumer report, unlike an investigative consumer report.

Due to the more intrusive nature of conducting investigative consumer reports, either before an employer orders an investigative consumer report from a consumer reporting agency or within three days of making such a request, included in the disclosure the employer provides to the employee or job applicant is a statement which also informs the person that he has the right to request a complete and accurate disclosure of the nature and scope of the investigation requested by the employer and a summary of the individual’s rights under the FCRA.  
(Opinion letters generated by the Federal Trade Commission indicate that it is only necessary to provide these individuals with a summary of their rights after they have made such a request.  This disclosure therefore must merely inform them of their right to receive such information.) 

(See sample "Summary Of Rights Under The Fair Credit Reporting Act" handout, the "Acknowledgment Of Receipt Of Summary of Rights And/Or the Nature and Scope of the investigative Consumer Report Requested Under The Fair Credit Reporting Act" and the "Fair Credit Reporting Act Investigative Consumer Report Disclosure and Authorization" form at the end of this section.) 
However, the FCRA provides an exemption from complying with the requirements of the Act regarding investigative consumer reports for employment agencies.  Specifically, the Act states that if an agency is procuring an employee to work for a prospective employer, and that agency regularly performs such procurement, and the information collected is used only for the purpose of procuring the individual's employment, then the requirements of the FCRA for conducting an investigative consumer report need not be met.  This situation most often arises when a search firm checks the references of a potential job candidate. 
E. Obsolete Information And The FCRA

Reports supplied to employers under the FCRA cannot include any obsolete information that may be adverse to the individual.  Previously, obsolete information was defined so as to include records as arrest records, indictments, convictions, lawsuits, judgments, and so on, which are over seven years old.  

However, this seven-year limit on considering arrest records, indictments or convictions has been eliminated.  Therefore, employers now have no time restrictions placed upon them by the FCRA when considering such information in relation to their employment decisions.

Any information relating to bankruptcies over ten years old is also considered obsolete and may not be included in these reports.  However, if the report is relating to the employment of an individual who will earn an annual salary of $75,000 or more a year, such information may be included. 
F. Requirements Relating To Adverse Actions Taken Against Individuals 

Before an employer takes any action adverse against a job applicant or an employee that is based even in part upon the results contained in any consumer report or investigative consumer report, the individual must be provided with the following:

1. Oral, written or electronic notice of the adverse action to be taken against the person, 

2. A copy of the report, 

3. A summary of the person's rights under the FCRA, which includes the individual's right to request a disclosure of the nature of the report, the sources of the information contained in the report and a listing of anyone who received a copy of the report,  

4. The name, address and telephone number of the consumer reporting agency that provided the report (If a toll free telephone number exists, that must be provided as well.),

5. A statement that the consumer reporting agency did not make the employment decision which was adverse to the individual and is therefore unable to explain why the decision was made, 

6. A statement informing the individual that he is entitled to receive a free copy of his file from the consumer reporting agency within 60 days of making such a request, and

7. A statement informing the individual that he has the right to dispute the accuracy and/or the completeness of the information provided by the consumer reporting agency.

(The FCRA defines an "adverse action" as being any denial of employment or any other decision for employment purposes that adversely affects any current or prospective employee.) 

(See sample letter to a person receiving an adverse action based at least in part upon a consumer report at the end of this section.)

Although the FCRA fails to state how long an employer must wait to take its action which is adverse to the job applicant or employee after the individual has received notice of the employer's decision, an FTC Opinion Letter dated June 27, 1997 states that a reasonable period of time for an employer to wait would be five business days.

G. Disputing Information In An Investigative Consumer Report Or A Consumer Report 

1. Dispute Existing With Consumer Reporting Agency Data

If an applicant or employee wishes to dispute the information contained in the report, the individual must first inform the agency that he is challenging the accuracy of its data.  The agency would then have 30 days in which to reinvestigate its information.  If the applicant or employee supplies the agency with new information, the agency would then have an additional 15 days to investigate, if necessary.  The agency would then have five business days after receiving the individual's objection or presentment of new information to inform its source of this dispute and to supply its source with this newly discovered information. 

Within five days after completing its reinvestigation, the agency must inform the applicant or employee of its results.  If the agency changes its report as a result of this reinvestigation, then the agency must also give the individual a copy of this revised report within this five day period.

2. Dispute Existing With An Employer's Data

If a job applicant or employee notifies an employer that it has supplied incomplete or inaccurate data, the employer is also under a duty to conduct an investigation and review all of the relevant information it has supplied to the consumer reporting agency within 30 days of receiving the individual's notice.  If the employer discovers an error, it must notify the consumer reporting agency of its correction.  The employer must also notify the agency of any such disputes as they arise. 

The FCRA also prohibits employers from providing information to a consumer reporting agency that they know or consciously avoid knowing to be incomplete or inaccurate.  

Further, if an employer "regularly and in the ordinary course of business" supplies information to either one or more consumer reporting agencies and later discovers that it has furnished incomplete or inaccurate information, the employer must promptly notify the agency of the error.  The employer must inform the agency of any additional information it discovers and it must make any necessary corrections to the information it furnished to the consumer reporting agency in order to ensure the accuracy and completeness of the information it provided.  

H. Requirements Placed Upon Consumer Reporting Agencies

The FCRA also places significant restrictions on consumer reporting agencies themselves.  Under the FCRA, consumer reporting agencies may furnish employers with consumer reports only if:
1. They have provided the employer with a written summary of their job applicants' and employees' rights under the Act and

2. They have obtained a written certification from the employer stating that the report they requested will be used only for purposes permitted under the FCRA, that the employer will fulfill its disclosure and adverse action obligations under the FCRA and that the information contained in the report will not be used in violation of any other federal or state equal opportunity law or regulation.  As a result, it will then be the employer's responsibility to ensure that it is in compliance with the law.   

I. An Additional Consideration Regarding The Use Of Credit Information In Making Employment Decisions

Of course, if an employer does request that a consumer report or an investigative consumer report be conducted and intends to consider the individual's credit history in making its employment decision, the employer should be certain that the person’s credit is clearly relevant to the position.  

If it can be shown that the individual’s credit is not clearly relevant to the position, then using such information in making the employment decision may be seen as a discriminatory employment practice in violation of Title VII.  Since more minorities have poor credit than do non-minorities, then such a practice has been found to have a disparate impact against certain protected class individuals.
J. Penalties Under The FCRA

Penalties for violating the FCRA can be quite severe.  For willfully violating the Act, an employer could be forced to pay the applicant or employee his actual damages, statutory damages, attorney's fees, costs and punitive damages.  Such damages may be no less than $100.00 and no more than $1,000.00.

If an employer willfully obtains a report from a consumer reporting agency under false pretenses or without a permissible purpose, both the individual who was the subject of the report and the consumer reporting agency may collect the greater of their actual damages or $1,000.00 from the employer. 

If either the employer or the consumer reporting agency acts negligently and violates the FCRA, both could be held liable to the applicant or employee for actual damages. Costs and attorney's fees are also available.

Violating the FCRA may involve criminal penalties as well.  Obtaining a consumer report under false pretenses may also bring criminal penalties, which may include fines and imprisonment for up to two years.  

Fair Credit Reporting Act Sample Forms

Prescribed Summary of Consumer Rights

This summary must be a separate document on paper no smaller than 8x11 inches in size with text no less than 12-point type (8-point for the chart of federal agencies) in bold or capital letters as indicated. The form in this appendix prescribes both the content and the sequence of items in the required summary. A summary may accurately reflect changes in numerical items that change over time (e.g., dollar mounts, or phone numbers and addresses of federal agencies), and remain in compliance. 

A Summary of Your Rights Under the Fair Credit Reporting Act

For a complete report on the FTC’s Final Summaries And Notices Under FACTA, go to http://www.ftc.gov/opa/2004/11/facta.htm.   
For the latest Summary of Rights Form and a full description of the FCRA, just go to here (www.gpo.gov) and here (Amazon – Federal Register Public Inspection).
Para información en español, visite http://www.consumerfinance.gov/learnmore o escribe a la Consumer Financial Protection Bureau, 1700 G Street N.W., Washington DC 20552.
A Summary of Your Rights Under the Fair Credit Reporting Act

The federal Fair Credit Reporting Act (FCRA) promotes the accuracy, fairness, and privacy of information in the files of consumer reporting agencies. There are many types of consumer reporting agencies, including credit bureaus and specialty agencies (such as agencies that sell information about check writing histories, medical records, and rental history records).  Here is a summary of your major rights under the FCRA. For more information, including information about additional rights, go to www.consumerfinance.gov/learnmore or write to: Consumer Financial Protection Bureau, 1700 G Street N.W., Washington, DC 20552.

· You must be told if information in your file has been used against you. Anyone who uses a credit report or another type of consumer report to deny your application for credit, insurance, or employment - or to take another adverse action against you - must tell you, and must give you the name, address, and phone number of the agency that provided the information.

· You have the right to know what is in your file. You may request and obtain all the information about you in the files of a consumer reporting agency (your “file disclosure”). You will be required to provide proper identification, which may include your Social Security number. In many cases, the disclosure will be free. You are entitled to a free file disclosure if:

· a person has taken adverse action against you because of information in your credit report;

· you are the victim of identity theft and place a fraud alert in your file;

· your file contains inaccurate information as a result of fraud;

· you are on public assistance;

· you are unemployed but expect to apply for employment within 60 days.

· In addition, all consumers are entitled to one free disclosure every 12 months upon request from each nationwide credit bureau and from nationwide specialty consumer reporting agencies. See www.consumerfinance.gov/learnmore for additional information.

· You have the right to ask for a credit score. Credit scores are numerical summaries of your credit-worthiness based on information from credit bureaus. You may request a credit score from consumer reporting agencies that create scores or distribute scores used in residential real property loans, but you will have to pay for it. In some mortgage transactions, you will receive credit score information for free from the mortgage lender.

· You have the right to dispute incomplete or inaccurate information. If you identify information in your file that is incomplete or inaccurate, and report it to the consumer reporting agency, the agency must investigate unless your dispute is frivolous. See www.consumerfinance.gov/learnmore for an explanation of dispute procedures.

· Consumer reporting agencies must correct or delete inaccurate, incomplete, or unverifiable information. Inaccurate, incomplete or unverifiable information must be removed or corrected, usually within 30 days. However, a consumer reporting agency may continue to report information it has verified as accurate.
· Consumer reporting agencies may not report outdated negative information. In most cases, a consumer reporting agency may not report negative information that is more than seven years old, or bankruptcies that are more than 10 years old.

· Access to your file is limited. A consumer reporting agency may provide information about you only to people with a valid need -- usually to consider an application with a creditor, insurer, employer, landlord, or other business. The FCRA specifies those with a valid need for access.

· You must give your consent for reports to be provided to employers. A consumer reporting agency may not give out information about you to your employer, or a potential employer, without your written consent given to the employer. Written consent generally is not required in the trucking industry. For more information, go to www.consumerfinance.gov/learnmore.

· You may limit "prescreened" offers of credit and insurance you get based on information in your credit report. Unsolicited "prescreened" offers for credit and insurance must include a toll-free phone number you can call if you choose to remove your name and address from the lists these offers are based on. You may opt-out with the nationwide credit bureaus at 1-888-567-8688.

· You may seek damages from violators. If a consumer reporting agency, or, in some cases, a user of consumer reports or a furnisher of information to a consumer reporting agency violates the FCRA, you may be able to sue in state or federal court.

· Identity theft victims and active duty military personnel have additional rights. For more information, visit www.consumerfinance.gov/learnmore.

States may enforce the FCRA, and many states have their own consumer reporting laws. In some cases, you may have more rights under state law. For more information, contact your state or local consumer protection agency or your state Attorney General. For Information about your Federal rights contact:

	TYPE OF BUSINESS:
	CONTACT:

	1. a. Banks, savings associations, and credit unions with total assets of over $10 billion and their affiliates.

    b.  Such affiliates that are not banks, savings associations, or credit unions also should list, in addition to the CFPB:
	a. Consumer Financial Protection Bureau

1700 G Street NW

Washington, DC 20552

b. Federal Trade Commission: 

Consumer Response Center – FCRA
Washington, DC 20580
(877) 382-4357

	2. To the extent not included in item 1 above:

a. National banks, federal savings associations and federal branches and federal agencies of foreign banks

b. State member banks, branches and agencies of foreign banks (other than federal branches, federal agencies and Insured State Branches of Foreign Banks), commercial lending companies owned or controlled by foreign banks, and organizations operating under section 25 or 25A of the Federal Reserve Act

c. Nonmember Insured Banks, Insured State Branches of Foreign Banks, and insured state savings associations

d. Federal Credit Unions
	a. Office of the Comptroller of the Currency

Customer Assistance Group
1301 McKinney Street, Suite 3450
Houston, TX 77010-9050


b. Federal Reserve Consumer Help Center

PO Box 1200

Minneapolis, MN 55480

c. FDIC Consumer Response Center

1100 Walnut St., Box #11

Kansas City, MO 64106

d. National Credit Union Administration

Office of Consumer Protection (OCP)

Division of Consumer Compliance and Outreach (DCCO)

1775 Duke Street

Alexandria, VA 22314

	3. Air carriers
	Asst. General Counsel for Aviation Enforcement & Proceedings

Aviation Consumer Protection Division

Department of Transportation

1200 New Jersey Avenue, S.E.

Washington, DC 20590

	4. Creditors Subject to Surface Transportation Board
	Office of Proceedings, Surface Transportation Board

Department of Transportation

395 E Street, S.W.

Washington, DC 20423

	5. Creditors Subject to Packers and Stockyards Act, 1921
	Nearest Packers and Stockyards Administration area Supervisor

	6. Small Business Investment Companies
	Associate Deputy Administrator for Capital Access

United States Small Business Administration

409 Third Street, SW, 8th Floor

Washington, DC 20416

	7. Brokers and Dealers
	Securities and Exchange Commission
100 F Street, N.E.
Washington, DC 20549

	8. Federal Land Banks, Federal Land Bank Associations, Federal Intermediate Credit Banks and Production Credit Associations
	Farm Credit Administration
1501 Farm Credit Drive
McLean, VA 22102-5090

	9. Retailers, Finance Companies, and All Other Creditors Not Listed Above
	FTC Regional Office for region in which the creditor operates or Federal Trade Commission:
Consumer Response Center - FCRA
Washington, DC 20580
(877) 382-4357


SAMPLE

FAIR CREDIT REPORTING ACT 

CONSUMER REPORT

DISCLOSURE AND AUTHORIZATION

_______________(Company) has disclosed to me that it may procure and may take into consideration the results of a consumer report, which may include personal information about me, such as criminal records, Motor Vehicle Records, credit history and so on, as part of its background investigative process for pre-employment purposes and/or at anytime throughout my employment with the Company, should I be hired. 

I also authorize________________(Company) to procure and use as part of its background investigation the results of such a consumer report for pre-employment purposes and/or at anytime throughout my employment with the Company, should I be hired. 

Should I become employed by _____________(Company), ______________(Company) will retain this form on file.

My signature below signifies my authorization of these above mentioned items and my receipt of this disclosure.

_______________________________

______________

Signature





Date

_______________________________

Print Name

SAMPLE

FAIR CREDIT REPORTING ACT 

INVESTIGATIVE CONSUMER REPORT

DISCLOSURE AND AUTHORIZATION

_______________(Company) has disclosed to me that it may procure and may take into consideration the results of an investigative consumer report for pre-employment purposes and/or at anytime throughout my employment with the Company, should I be hired.

I also authorize________________(Company) to procure and use as part of its background investigation the results of such an investigative consumer report for pre-employment purposes and/or at anytime throughout my employment with the Company, should I be hired. 

Should I become employed by ___________(Company), ___________(Company) will retain this form on file.

I understand that I have the right to demand a complete and accurate disclosure of the nature and scope of any investigative consumer report requested on my background, as well as a summary of my rights under the FCRA.

My signature below signifies my authorization of these above mentioned items and my receipt of this disclosure.

________________________________

______________

Signature





Date

________________________________

Print Name

Sample letter to individual receiving adverse action

based at least in part upon a consumer report.

Dear ____________:

This letter is to inform you that (Explain the adverse action taken against the individual.)  As part of our decision making process, a consumer report was obtained on you.  Attached you will find a copy of this report for your inspection, as well as a summary of your rights under the Fair Credit Reporting Act. 

In compiling this report, the following sources were used:  (List the sources of this report from the agency.)  Further, this report was provided only to (List those who received a copy of this report.)

This report was provided to us by (Give name, address and telephone number of the Consumer Reporting Agency compiling the report.  If a toll free number exists, it must be provided as well.) 

You are also entitled to receive a complete copy of your file from this agency at no charge within 60 days of making such a request in writing to the agency at the previously mentioned address.  However, even though this agency provided this report to us, it played no part in making this decision and is unable to explain to you why this decision was made.

You also have the right to dispute the accuracy and/or the completeness of the information provided by the agency.

Sincerely,
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Business First’s 20 People To Know In HR

CEO Magazine’s 2008 Human Resources “Superstar”

Nationally Certified Emotional Intelligence Instructor 

2012, 2008, 2007, 2006 and 2003 SHRM National Diversity Conference Presenter

Scott Warrick combines the areas of law and human resources to assist organizations in
“Solving Employee Problems BEFORE They Happen.”  Scott uses his unique background of LAW and HUMAN RESOURCES to help organizations get where they want to go, which includes coaching and training managers and employees in his own unique, practical and entertaining style.

Scott Trains Managers and Employees ON-SITE in over 50 topics
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Scott’s “Employment Law Videos” on the ADA, FMLA, FLSA and Harassment.

“The Human Resource Professional’s Complete Guide To Federal Employment And Labor Law” &  
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 are favorites for anyone wanting to learn Employment Law and run an HR Department.
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Capital University College of Law (Class Valedictorian (1st out of 233))

Master of Labor & Human Resources and B.A. in Organizational Communication:
The Ohio State University

The Human Resource Association of Central Ohio’s Linda Kerns Award for Outstanding Creativity in the Field of HR Management and the Ohio State Human Resource Council’s David Prize for Creativity in HR Management
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