
FIXED SALARY NONEXEMPT 
FLUCTUATING WORKWEEK UNDERSTANDING 
I, ___________________ (Print Name), an employee of ___________________, (from hereon referred to as the “Company”) acknowledge that this document outlines my compensation with the Company.  
1. I acknowledge that this document does not constitute a contract with the Company or any guarantee my future employment but is merely a clarification of how I am to be compensated.  This document in no way invalidates or alters my employment-at-will status with the Company, nor does it alter the Company’s ability to change my compensation or the manner in which I am paid at any time. 
2. I acknowledge and understand that my wages will be paid based upon a fixed weekly salary.

3. I further acknowledge and understand that I will be classified as a nonexempt salaried employee under the Fair Labor Standards Act of 1938.  Therefore, I will log my time as required by the Company for time keeping and recordkeeping purposes.   
4. I also acknowledge and understand that my weekly fixed salary will constitute compensation for payment of all of my straight time wages earned for all of my hours worked each week.  For all of the hours I work over 40 hours per week, I understand that I will be paid half-time wages for all of those hours.  Since I have already been paid for all of my straight time earning over 40 in a given week through my fixed salary, all that I am entitled to receive further are half-time wages for all of those hours I work over 40 hours.  My hourly rate will therefore be calculated by dividing my fixed weekly wage by the number of hours I worked that week.  
5. I also acknowledge and understand that the Company has the right to change 

I have read and understand how my wages will be paid under this Fixed Salary Nonexempt Fluctuating Workweek system.
____________________________________

__________________

Signature
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                             TITLE 29--LABOR

         CHAPTER V--WAGE AND HOUR DIVISION, DEPARTMENT OF LABOR

PART 778_OVERTIME COMPENSATION--Table of Contents

                 Subpart B_The Overtime Pay Requirements

Sec. 778.114  Fixed salary for fluctuating hours.

    (a) An employee employed on a salary basis may have hours of work which fluctuate from week to week and the salary may be paid him pursuant to an understanding with his employer that he will receive such fixed amount as straight time pay for whatever hours he is called upon to work in a workweek, whether few or many. Where there is a clear mutual understanding of the parties that the fixed salary is compensation (apart from overtime premiums) for the hours worked each workweek, whatever their number, rather than for working 40 hours or some other fixed weekly workperiod, such a salary arrangement is permitted by the Act if the amount of the salary is sufficient to provide compensation to the employee at a rate not less than the applicable minimum wage rate for every hour worked in those workweeks in which the number of hours he works is greatest, and if he receives extra compensation, in addition to such salary, for all overtime hours worked at a rate not less than one-half his regular rate of pay. Since the salary in such a situation is intended to compensate the employee at straight time rates for whatever hours are worked in the workweek, the regular rate of the employee will vary from week to week and is determined by dividing the number of hours worked in the workweek into the amount of the salary to obtain the applicable hourly rate for the week. Payment for overtime hours at one-half such rate in addition to the salary satisfies the overtime pay requirement because such hours have already been compensated at the straight time regular rate, under the salary arrangement.    

(b) The application of the principles above stated may be illustrated by the case of an employee whose hours of work do not customarily follow a regular schedule but vary from week to week, whose overtime work is never in excess of 50 hours in a workweek, and whose salary of $250 a week is paid with the understanding that it constitutes his compensation, except for overtime premiums, for whatever hours are worked in the workweek. If during the course of 4 weeks this employee works 40, 44, 50, and 48 hours, his regular hourly rate of pay in each of these weeks is approximately $6.25, $5.68, $5, and $5.21, respectively. Since the employee has already received straight-time compensation on a salary basis for all hours worked, only additional half-time pay is due. For the first week the employee is entitled to be paid $250; for the second week $261.36 ($250 plus 4 hours at $2.84, or 40 hours at $5.68 plus 4 hours at $8.52); for the third week $275 ($250 plus 10 hours at $2.50, or 40 hours at $5 plus 10 hours at $7.50); for the fourth week approximately $270.88 ($250 plus 8 hours at $2.61 or 40 hours at $5.21 plus 8 hours at $7.82).    

(c) The ``fluctuating workweek'' method of overtime payment may not be used unless the salary is sufficiently large to assure that no workweek will be worked in which the employee's average hourly earnings from the salary fall below the minimum hourly wage rate applicable under the Act, and unless the employee clearly understands that the salary covers whatever hours the job may demand in a particular workweek and the employer pays the salary even though the workweek is one in which a full schedule of hours is not worked. Typically, such salaries are paid to employees who do not customarily work a regular schedule of hours and are in amounts agreed on by the parties as adequate straight-time compensation for long workweeks as well as short ones, under the circumstances of the employment as a whole. Where All the legal prerequisites for use of the ``fluctuating workweek'' method of overtime payment are present, the Act, in requiring that ``not less than'' the prescribed premium of 50 percent for overtime hours worked be paid, does not prohibit paying more. On the other hand, where all the facts indicate that an employee is being paid for his overtime hours at a rate no greater than that which he receives for nonovertime hours, compliance with the Act cannot be rested on any application of the fluctuating workweek overtime formula.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7310, Jan. 23, 1981]

Notice:   Legal Advice Disclaimer

The purpose of these materials is not to act as legal advice but is intended to provide human resource professionals and their managers with a general overview of some of the more important employment and labor laws affecting their departments.  The facts of each instance vary to the point that such a brief overview could not possibly be used in place of the advice of legal counsel.  

Also, every situation tends to be factually different depending on the circumstances involved, which requires a specific application of the law.  

Additionally, employment and labor laws are in a constant state of change by way of either court decisions or the legislature.  

Therefore, whenever such issues arise, the advice of an attorney should be sought.
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Scott Warrick, JD, MLHR, CEQC, SHRM-SCP

Scott Warrick Human Resource Consulting, Coaching & Training Services
Scott Warrick Employment Law Services 
(614) 738-8317    ♣    scott@scottwarrick.com    ♣    WWW.SCOTTWARRICK.COM 

Follow Scott’s CONSULTING & EMPLOYMENT LAW SERVICES on FACEBOOK and LinkedIn
Business First’s 20 People To Know In HR

CEO Magazine’s 2008 Human Resources “Superstar”

Nationally Certified Emotional Intelligence Instructor 

2012, 2008, 2007, 2006 and 2003 SHRM National Diversity Conference Presenter

Scott Warrick combines the areas of law and human resources to assist organizations in
“Solving Employee Problems BEFORE They Happen.”  Scott uses his unique background of LAW and HUMAN RESOURCES to help organizations get where they want to go, which includes coaching and training managers and employees in his own unique, practical and entertaining style.
That is why Scott has been described as “The Comedian Trainer.” 

Scott Trains Managers and Employees ON-SITE in over 50 topics
LET SCOTT DESIGN A PROGRAM FOR YOU!

Scott’s “Employment Law Videos” on the ADA, FMLA, FLSA and Harassment, 
“The Human Resource Professional’s Complete Guide To Federal Employment And Labor Law” &  
Scott’s “Do It Yourself HR Department”  
 are favorites for anyone wanting to learn Employment Law and run an HR Department.

Scott’s book, “Resolving Employee Problems Before They Happen!” is scheduled for publication by SHRM in 2019.

Scott’s academic background and awards include:

Capital University College of Law (Class Valedictorian (1st out of 233))

Master of Labor & Human Resources and B.A. in Organizational Communication:  The Ohio State University

The Human Resource Association of Central Ohio’s Linda Kerns Award for Outstanding Creativity in the Field of HR Management and the Ohio State Human Resource Council’s David Prize for Creativity in HR Management

For more information on Scott, just go to www.scottwarrick.com
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