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Notice

Legal Advice Disclaimer

The purpose of these materials is not to act as legal advice.  Instead, these sample forms are provided for illustrative purposes only and is not intended to provide legal counsel.  No one should use these forms or rely upon any of their provisions without fully understanding their legal implications and how these various provisions will affect their specific facts and circumstances.

In reality, the facts of each instance vary to the point that such a general application of these forms to every situation could not possibly be used in place of the advice of legal counsel.  For instance, not every clause included in these samples applies in every situation.  Additionally, employment and labor laws are in a constant state of change by way of either court decisions or the legislature.  

Therefore, when using these forms, the advice of an attorney should be sought.

Copyright Protection

All rights reserved.  These materials are protected by federal copyrights laws.  

No part of these materials may be reproduced or transmitted in any form or by any means, electronic or mechanical, including photocopying, recording or any information retrieval system, or otherwise, without the signed written permission of the author or publisher, except by a reviewer who may wish to quote brief passages in connection with a review for a newspaper, magazine, radio or television. 

Federal law provides severe civil and criminal penalties for the unauthorized reproduction, distribution, exhibition of copyrighted materials.  Criminal copyright infringement is investigated by the FBI and may constitute a felony with a maximum penalty of up to five years in prison and/or the greater of $10,000.00 per violation or a $250,000.00 fine.
COLOR CODES

Bureau of Workers’ Compensation, or “BWC,”
 Rate Reduction Program Requirement
Ohio BWC “Reasonable Cause” Testing Requirement 

Department of Transportation Requirement

UNION CONSIDERATION

Special Comments To Consider

DRUG AND ALCOHOL TESTING CUTOFF LEVELS

Department of Health and Human Services (HHS) implemented changes to its Mandatory Guidelines for the Federal Workplace Drug Testing Programs.  These changes included new mandatory guidelines regarding the collection and testing of urine specimens, as well as the role of and standards for collectors. 

Cutoff concentration levels have decreased in certain drug categories and two new drugs have been adopted for additional testing:   Ecstasy and Heroin.

Employers need to check with their testing facility regarding the drugs they are going to test for and the various cutoff levels.

DRUG




SCREENING TEST 
CONFIRMATION TEST







CUT OFF LEVELS

(GC/MS) CUT OFF LEVELS
1. Amphetamines (uppers, speed)
500 ng/ml of urine

250 ng/ml of urine

* Methamphetamines





250 ng/ml of urine

* MDMA (Ecstasy)


500 ng/ml of urine

250 ng/ml of urine

2. Cocaine (including Crack)

150 ng/ml of urine

100 ng/ml of urine

3. Cannabinoids (Marijuana)

50 ng/ml of urine

15 ng/ml of urine 

4. Opiates (Codeine, Morphine)

2000 ng/ml of urine

2000 ng/ml of urine

* 6-Acetylmorphine (Heroin) 
10 ng/ml of urine

10 ng/ml of urine

5. Phencyclidine (PCP, “angle dust”)
25 ng/ml of urine

25 ng/ml of urine 

NOTE:  The BWC’s Drug-Free Safety Program requires employers to include "Ecstasy" on this list.  Basic and Advanced levels will both use the 0.04 BAC as the cut-off level for a positive test for alcohol.  

NOTE:  Always check with your testing facility for the most recent cut-off levels under DOT, since these levels may change from time to time.  Also, be sure to check with your MRO and/or collection facility to determine which substances you should include in your testing program.  Still, you might also want to test for the following substances. 

6. Barbiturates 



300 ng/ml of urine

200 ng/ml of urine

7. Benzodiazepines


300 ng/ml of urine

200 ng/ml of urine

8. Methadone



300 ng/ml of urine

200 ng/ml of urine

9. Propoxyphene



300 ng/ml of urine

200 ng/ml of urine

ABC COMPANY

WORKPLACE SUBSTANCE ABUSE PROGRAM
I. STATEMENT OF POLICY

ABC COMPANY, Inc. (hereinafter referred to as the "Company”) believes that it is very important to provide a safe workplace for all of its employees.  The Company is therefore addressing the problem of substance abuse because it negatively affects every workplace where it exists.  The Company is concerned with the health and well being of its employees, and it cannot condone and will not tolerate behaviors on the part of employees that relate to substance abuse, such as:

1. Use of illegal drugs.

2. Misuse of legal drugs (prescription or over-the-counter medications).

3. Misuse of alcohol.

4. Sale, purchase, transfer, use or possession of any illegal drugs, or prescription drugs obtained illegally.

5. Reporting to work under the influence of any drug (legal or illegal) or alcohol to the extent that job performance is affected.

Even though several states have legalized the use of marijuana, its possession and use in the workplace is prohibited under Company policy.
or

Even though several states have legalized the use of marijuana, its possession and use by employees is prohibited under Company policy, where allowed by law. 
or

Since the use of marijuana has been legalized in many states, the Company will permit the off-duty use of marijuana by employees with prior written permission.  The Company will decide if such off-duty use will be permitted considering such factors as the duties performed by the employee, the department where the employee is assigned and other such factors.  

Management is fully committed to the Company’s Workplace Substance Abuse Program, which establishes clear guidelines for acceptable and unacceptable employee behavior for everyone in the workplace.  The Company will not tolerate substance use in violation of this Policy.  
When interpreting the enforcement of this Policy, management will use its subjective judgment and discretion when interpreting this Policy in determining what it believes is most appropriate in each situation. 

This program will go into effect within 90 days of the announcement of our Drug-Free Workplace Program and this new Policy that describes the Drug-Free Program.  
Employees will have the opportunity to receive information regarding why substance abuse is a workplace problem, signs and symptoms, dangers of use, and how and where to get help for themselves and their families.  
The Company has also designated (title) as its Workplace Substance Abuse Program Administrator to give all employees a person to turn to for help or information.  ____ (title) responsibilities include arranging contracts for drug and alcohol testing, identifying resources that employees can turn to for help for themselves and/or their families, and arranging for qualified people to help with employee awareness education and supervisor training.
Failing to comply with any aspect of this policy may subject an employee to disciplinary action, up to and including immediate termination of employment: 

II. PROGRAM PROTECTIONS AND TESTING PROCEDURES (Optional Section is included to help assure employees of the quality and fairness of your program.  If this is not a concern, cut this section.)
This program is designed to protect employees from the behaviors of substance abusers.  Some of the protections for employees that have been built into the program include:

· Employee records, such as testing results and referrals for help, will be kept confidential.  Information will be shared on a need-to-know basis only as deemed appropriate by management.  Any violation of confidentiality rights is subject to disciplinary action up to and including termination of employment. 

· The Company is committed to assisting employees who have a substance abuse problem.  Each situation will be reviewed individually.  A list of resources is available for employees and their families from (Title of person overseeing the Program).  A referral source for such resources is also posted in the ______________ (lunchroom?). 

· The locations and laboratories used to collect and perform the testing under this Policy will be chosen by the Company.  Only laboratories certified by the United States Department of Health and Human Services or laboratories that meet or exceed the standards of that department for laboratory certification shall be used for processing the test results of a qualifying chemical test.  Such laboratories use the highest level of care in order to ensure that an employee's test results are accurate. 

· Individuals who receive a confirmed positive drug test result may, at their option and expense, have a second confirmation test performed on the same specimen.  Should this second confirmation test prove to be negative, the Company will reimburse the individual for the cost of this test within 30 days of receiving these results.  The individual will not be allowed to submit another specimen for testing.  (Under DOT, the employer pays for the collection and storage of the “b” bottle specimen.  It is then a Company issue as to who pays for the actual testing of the “b” bottle specimen.)
· The Company may use breathalyzers or any other testing procedures to detect alcohol and/or drug use.  

· The Company may also use Electronic Breath Testing (EBT) machines approved by the National Health Safety and Testing Association (NHSTA) to detect alcohol use.  Positive breathalyzer results may be confirmed by a blood test at a local hospital or medical facility only if such machines as not available. (DOT REQUIREMENT)
· The certified lab will work closely with a Medical Review Officer (MRO), who is a trained physician responsible for checking whether there is a valid reason for the presence for the substance in the employee’s system.  The MRO is an expert in substance use.  When the MRO receives positive test results, the MRO will contact the employee and any appropriate health care provider to determine whether there is a valid reason for the presence of the drug in the person’s system.

· The testing program consists of an initial screening test.  If the initial results are positive, then a second test is used.  The Company has determined the substances to be tested for and the appropriate cut-off levels based upon established state and federal guidelines in order to establish a presumption that the employees’ safety is at risk.  For example, the percentage related to marijuana (cannabinoids) is set higher than a person could get from second-hand smoke.
· If an initial drug test is positive, a confirmation test will be performed on the same specimen using either Gas Chromatography/Mass Spectrometry (GC/MS) or any other confirmatory test deemed appropriate by Company management. 
III. SUPERVISOR & EMPLOYEE AWARENESS EDUCATION
Every current employee will attend an educational session in which this program is discussed.  There will be an opportunity to ask questions.  All supervisors and management will attend.  At this session, the written Policy will be distributed, and everyone will be expected to sign that he/she received a copy. 

In addition, a qualified person will offer at least one session designed to make employees aware of substance use as a problem, the affects it can have on the individual and the family, signs and symptoms of abuse, the effects of commonly used drugs in the workplace, and how to get help.  The session will also cover how to get a referral for employee assistance, the importance of determining how much of a substance problem the employee has, and what type of help is needed.  There will be a minimum of two hours of educational awareness offered annually to all employees.  New employees will learn about the program during orientation, and they will receive substance abuse education as soon as possible thereafter.
Supervisors will also receive a total of four hours of training from a qualified person in the first year of the program.  Supervisors will then receive two hours of refresher training every year thereafter.  The training will be designed to help supervisors recognize behaviors that demonstrate an alcohol/drug problem and how to make referrals for help. 
Supervisors and employees will also be trained to recognize substance abuse problems that may indicate substance abuse and endanger the employee and other employees.  Supervisors and employees will receive training regarding drug/alcohol testing, spotting substance abuse and their responsibilities before the program begins.   (THIS PARAGRAPH IS A DOT REQUIREMENT FOR SUPERVISORS.  For everyone else, it is optional.)
IV. EMPLOYEE ASSISTANCE  (Optional Section is included to help assure employees of the quality and fairness of your program.  If this is not a concern, cut this section.)
The Company believes in offering assistance to employees with a substance abuse problem.  Although the Company does not have a rehabilitation program and will not pay for an employee to attend a program, it is supportive of employees taking action on their own behalf to address a substance abuse problem.  To help those who come forward voluntarily, the Company has compiled a list of local community resources.  (CONTACT YOUR LOCAL CHAMBER OF COMMERCE, UNITED WAY AND SUBSTANCE ABUSE FACILITIES AND COMPILE A LIST OF RESOURCES FOR YOUR AREA.  COMMUNICATE THIS LIST TO YOUR EMPLOYEES AND MAKE IT AVAILABLE.)  
If an employee violates the Policy, and/or the employee's position is one that requires under any law or regulation (Federal, State local or otherwise) a zero threshold for certain drugs or alcohol, then the penalty for this drug use or alcohol use may be discipline, up to and including termination of employment.  The implementation of discipline or of sanctions shall be at the sole discretion of the Company.
The Company has come to an agreement with the union not to terminate employees following a first positive test unless the employee is also found guilty of a criminal offense related to substance use that occurs on company property or in a Company vehicle or while conducting Company business.  An example would be an employee convicted of drug trafficking at work.  The only positions that are exempted from this no-termination-on-first-violation rule are the Company Pilot and co-pilot and the Drug-Free Administrator.  Pilots are too safety-sensitive for the Company to allow an employee to return to, and, there are no other positions in the Company that we could bring these employees back into.  The DFWP Program Administrator position involves the credibility of this program so this position has to be substance free.  If an employee violates the Policy and the employee’s position is one that requires a zero threshold for certain drugs or alcohol under any law or regulation (Federal, State local or otherwise), then the penalty for this drug use or alcohol use may be discipline, up to and including termination of employment.  The implementation of discipline or of sanctions shall be at the sole discretion of the Company.  (UNION CONSIDERATION)
V. TYPES OF TESTING
NOTE:  As a general rule, due to the 5th Amendment’s “Unreasonable Search and Seizure” provision, public sector employers are not permitted to test their employees for substance abuse without also having a reasonable suspicion of such abuse.  Therefore, for public sector employers, all types of testing for employees must be accompanied by “Reasonable Suspicion Testing,” which means someone in the organization must complete the “Reasonable Suspicion Checklist Form” before testing employees, which is included in this packet.  Therefore, as a general rule, public sector employers are not permitted to conduct “Random Test,” “Annual Testing,” “Promotion or Transfer Testing” or Customer Required Testing.”  

However, if a public sector employer wants to conduct “Post Accident” testing, it should also be accompanied by “Reasonable Suspicion” testing. 

Also, conducting “Follow Up Testing After Return To Work From Assessment Or Treatment” is permitted for public sector employers because this type of testing is based upon “reasonable suspicion.”  Since people subject to this type of testing have already tested positive on a substance abuse test, or they have voluntarily come forward and admitted a substance abuse problem, there is a reasonable basis for testing the person.  (See the “Conditional Return To Work Agreement” included in this packet.)
Public sector employers are allowed to conduct “Safety-Sensitive-Position Testing” in certain instances.  Under this type of testing, positions that are classified as being “Safety Sensitive” are typically tested at random on a regular basis without any showing of a “reasonable basis” for the testing.  

However, unlike private sector employers who can pick and choose whatever positions they want to classify as being “Safety Sensitive,” the public sector has very strict restrictions on which positions can be classified as “Safety Sensitive.”  In the public sector, “Safety Sensitive” positions must directly relate to “public safety,” such as police officers, firefighters, life guards, and so on.  Before a public sector employer classifies any position as being “Safety Sensitive,” it would want to research the position to see if a court has classified the position as being “Safety Sensitive.” 
Public sector employers can conduct “Pre-Employment Testing” because the person is not an employee yet, so they do not enjoy these same protections.

Individuals or employees will be tested for the presence of drugs and/or alcohol under any and/or all of the conditions outlined as follows:
A. Pre-Employment Drug Testing

As part of the Company's employment procedures, all applicants will be required to undergo a pre-employment drug test.  Any offer of employment an applicant receives from the Company is contingent upon, among other things, satisfactory completion of this screening, and the determination by the Company that the applicant is capable of performing the responsibilities of the position that has been offered.

Applicants who test positive on their pre-employment drug test will no longer be eligible for employment with the Company.

Or (You choose)

Applicants who test positive on their pre-employment drug test may reapply for employment with the Company in ________ months/years.
B. Reasonable Suspicion Testing

Reasonable suspicion testing will occur when Company management and/or Company employees have reason to suspect that an employee may be in violation of this Policy.  This suspicion must be documented in writing by those who observed the behavior of the accused employee.
“Reasonable cause” or “reasonable suspicion” means, but is not limited to, evidence that an employee is or was using alcohol or a controlled substance drawn from specific observable instances and reasonable inferences drawn from these facts in light of experience and training of the person making the observation.  These facts and inferences may be based on, but are not limited to, any of the following:
1. Observable phenomena, such as direct observation of use, possession, or distribution of alcohol or a controlled substance, or of the physical symptoms of being under the influence of alcohol or a controlled substance, such as but not limited to slurred speech, dilated pupils, odor of alcohol or a controlled substance, changes in affect, or dynamic mood swings,
2. A pattern of abnormal conduct, erratic or aberrant behavior, or deteriorating work performance such as frequent absenteeism or a pattern of absenteeism, excessive tardiness, or recurrent accidents, that appears to be related to the use of alcohol or a controlled substance, 
3. Arrest or conviction for a drug-related offense, or the identification of an employee as the focus of a criminal investigation into illegal drug possession, use, or trafficking of a controlled substance, (The employee is also responsible for notifying the Company within five (5) working days of any drug-related conviction.)
4. A report of use of alcohol or a controlled substance provided by a reliable and credible source,
5. Repeated or flagrant violations of the safety or work rules of the employee's employer that the employee's supervisor believes to pose a substantial risk of physical injury or property damage and that appear to be related to the use of alcohol or a controlled substance,

6. Involvement in an accident or near-accident,
7. Investigation into an incident of theft or suspected theft,
8. Newly discovered evidence that the employee has tampered with a previous drug or alcohol test,
9. Sudden change in work performance,
10. Repeated failure to follow instructions or operating procedures,

11. Discovery or presence of substances in an employee’s possession or near the employee’s work area,

12. Odor of alcohol and/or residual odor which may indicate the abuse of some drug and/or alcohol,

13. Unexplained, frequent and/or a pattern of absenteeism and/or tardiness, or

14. Personality changes or disorientation.
Although reasonable suspicion testing does not require certainty, mere "hunches" are not sufficient to meet this standard.  To prevent this, all supervisors will be trained in the recognition of drug and alcohol-related signs and symptoms. The testing may be for drugs or alcohol or both.
In order to substantiate a reasonable suspicion drug and/or alcohol test, the questionable behavior exhibited by the employee must be witnessed by a Company supervisor, employee or other source deemed credible by the Company.

or
In order to substantiate a reasonable suspicion drug and/or alcohol test, the questionable behavior exhibited by the employee must/may be verified by at least one/two (trained) Company (supervisors or employees), if deemed appropriate by management.  
SPECIAL THOUGHTS HERE FOR EDITOR:

(Many testing facilities recommend that at least two trained supervisors/employees verify the suspicious behavior in order to add credibility to the situation.  However, stating that you require the suspicious behavior be observed by two supervisors or by two employees who have been trained in spotting and articulating such behavior can really tie your hands.  You are within your rights to require that just one person verify the suspicious behavior.  I do recommend that you train your people in “reasonable suspicion,” but that is an additional requirement you place upon yourself.  You are within your rights to test an employee based one employee’s or one supervisor’s opinion.  I do always recommend that the person who spots the suspicious behavior complete the “Reasonable Suspicion Checklist.”)
REMEMBER:  It is called “Reasonable Suspicion” for a reason:  It is not “Absolute Suspicion.”  You test when it is “reasonable” to do so … and it very well might be that there is only one other person around to witness the behavior.  So, you very well might only have one person witness the behavior … trained or not. 

Of course, your policy can remain silent on this issue and that would leave it up to your discretion.  

However, this is a big employee relations question as well:

Do you want just anyone to be able to claim that you 
look “funny” today and should be tested?

Since public sector employees have Constitutional protections against unreasonable search and seizures, having two opinions from employees/supervisors who have been trained in reasonable suspicion is more important than it is in the private sector.

You should also check to see if you are participating in any Workers’Compensation Rate Reduction Programs that require you to have two witnesses and/or that they have been trained before implementing this policy.  Some Workers’ Compensation Programs do have that requirement.) 
C. Post-Accident Testing with Reasonable Suspicion 
Post-accident testing will be conducted whenever an accident occurs and management believes that drugs and/or alcohol may have played a role, as defined below:

1. Anyone involved in a workplace accident that results in a fatality,

2. Anyone involved in a vehicular accident causing damage in apparent excess of $750, as determined by the Company, (You may decide on this amount) or

3. Anyone involved in a non-vehicular accident causing damage in apparent excess of $500, as determined by the Company, (You may decide on this amount) or

4. Anyone involved in reportable work-related accident wherein someone is injured and management believes off-site medical attention is required.

When any such accidents occur, any employee the Company believes may have contributed to the accident will be tested for drugs and/or alcohol use if the Company believes such substances may have been involved.  

Any employee who is seriously injured and cannot provide a specimen at the time of the accident shall provide the necessary authorization for obtaining hospital records and other documents that would indicate whether there were any drugs and/or alcohol in the employee’s system.
If the employee is involved in an employment-related accident that is not covered by DOT, it is a condition of employment that the employee herein expressly grants unto the Company, its officers and management, the right to request that attending medical personnel obtain appropriate specimens (breath, blood and/or urine) for the purpose of conducting alcohol and/or drug testing.  
D. Follow Up Testing After Return To Work From Assessment Or Treatment

This testing occurs when an employee has previously tested positive and is allowed to return to work.  A return-to-work test is required before the employee is allowed to return, and if the employee fails this test, this may lead to termination of employment.  
Once an employee passes the drug and/or alcohol test and returns to work, there will be a series of (DOT is at least six) four or more additional tests conducted over a period of at least one (1) year.  It will be up to management’s complete discretion as to when this testing will occur and in what frequency.  Any employee with a second positive test result will be terminated.
Employees who are required to submit to follow-up testing must also agree to all of the conditions stated in the Company’s Conditional Return-To-Work Agreement.  Employees who refuse to agree to all of the various conditions stipulated in the Company’s Conditional Return-To-Work Agreement may be terminated.
E. Random Drug Testing

Random drug testing will include all employees and is conducted on an unannounced basis.  How the Company decides to determine its “Random Drug Testing” will be up to management’s discretion. 

However, management may choose employees for testing that ensures a truly random selection process in which all employees in the testing pool have an equal statistical likelihood of being selected for testing.  When the next random draw is conducted, all employees are again included in the pool with an equal chance of selection, regardless of whether an employee was previously selected.  
The Company has contracted with an outside vendor to perform the periodic selection of employees for inclusion in the random testing pools in an objective and scientifically valid manner.  (DOT REQUIREMENT)  The contractor selects employees at random for drug testing at any time during each calendar year.  The Company will provide employee identification numbers to be used in the random selection drawings.  The contractor will, in turn, furnish the Company with a list of individuals to be tested at the beginning of each selection period. 
It shall be the responsibility of the Company to notify each employee who was selected with the date, time and location that random testing will be performed.  When notified, it shall be the responsibility of the individual employee to provide a urine specimen for drug testing and/or submit to breath alcohol testing.  An employee’s failure to comply with the request for a specimen for random testing will result in termination of employment. 
Those employees governed by the U.S. Department of Transportation will also be required to comply with the DOT’s random substance abuse testing requirements.  In accordance with DOT regulations, random testing will be unannounced until just before the testing is administered. 
F. Transfers or Promotions  

Those employees governed by the U.S. Department of Transportation, as well as other Company employees, may be required to undergo an alcohol and/or drug test when transferring from a non-safety sensitive position to a safety sensitive position.
G. Annual or Biennial Testing

When required by law, regulation, or by Company Policy, drug testing will be performed on certain positions within the Company as part of annual physical examinations or biennial physical examinations.

Employees in such positions will be notified of their status and the requirement of drug testing.
H. Safety-Sensitive-Position Testing

All employees whose work is classified as ‘sensitive’ from a safety and health or security standpoint, either by Company officials, by the requirements of a federal or state contract, or by federal or state law, will be randomly tested, as previously described in this Policy, or tested on at least an annual basis.  

Drug testing of employees in such sensitive positions is mandatory and a condition of either future or continued employment.  
Employees in safety-sensitive positions will be notified of their status and the requirement of drug testing.  

Sensitive positions may also include employees who have access to classified information, employees in positions that involve the security, health, or safety of themselves or others, or functions that require a high degree of trust and confidence by the Company.  

These positions also include those requiring the operation of Company vehicles, machinery, or equipment. 
All positions involved in the handling of hazardous materials, the mishandling of which may place fellow employees or the general public at risk of serious injury, or the nature of which would create a security risk in the workplace will also be subject to this type of testing.  
DOT Safety Sensitive Positions:  An individual who engages in any of the following functions will also be considered “engaging in a safety sensitive” position:  (DOT REQUIRED) 
· Waiting to be dispatched at a terminal or other property, unless the individual has been relieved from duty by a motor carrier,

· Performing pre-trip inspections or servicing vehicles,

· Driving a motor vehicle,

· Riding on the vehicle, except when resting in the sleeper birth,

· Loading or unloading the vehicle, supervising the loading or unloading the vehicle, giving receipts for the load or remaining ready to operate the vehicle, 

· Performing any duties or services at an accident scene or

· Repairing, obtaining assistance for or remaining in attendance for a disabled vehicle.
I. Customer-Required Substance Abuse Testing

All employees who have access to customer facilities or are assigned to perform services for a customer that requires its contractors or vendors to comply with a minimum-level substance abuse program may be required to submit to drug and/or alcohol testing in order to comply with the customer’s requirement.  Whenever possible, the customer’s drug and/or alcohol testing program will be coordinated with the Company’s drug and/or alcohol testing provisions of this Policy.
J. Other Testing Programs

Employees may be required to submit to drug and/or alcohol testing when deemed appropriate by management or when required by federal or state law, regulation, or by contractual obligation not otherwise anticipated by the provisions of this Policy.  In the event that other drug and/or alcohol testing is required, every effort will be made to coordinate new testing requirements with the Company’s other drug and/or alcohol testing provisions.
VI. USE OF LEGAL DRUGS

The Company does not prohibit employees from using prescription or over-the-counter drugs, provided:  
1. The prescription drugs are prescribed for medical reasons by a licensed medical practitioner with the dosage and frequency prescribed on the label and 
2. The employee's use of prescription or over-the-counter drugs does not affect job performance or behavior or threaten the safety, property or reputation of the employee or others. 

Employees must notify their supervisor whenever they are taking any prescription or over-the-counter medication that may affect their judgment or their ability to perform their jobs.  If an employee is unsure, the employee should address the issue with his/her supervisor or with human resources. 

Upon request, employees must furnish the Company with the physician’s statement regarding the possible/probable side effects of the medication.  
In any of the selection or testing situations described in this Policy, if prescription drugs are detected and the applicant or employee is able to prove medical or professional authorization for the prescription, the individual must authorize the Company to contact the individual’s physician or health care professional and authorize such health care professionals to release any pertinent information to the Company in order to investigate the situation more thoroughly. 
Employees bringing legal drugs to work, such as prescription medications and over-the-counter drugs, must keep them in their original containers in order to verify their contents. 
VII. TAMPERING WITH A SPECIMEN OR FAILURE TO PROVIDE A SAMPLE

If a physician, an official or an employee of the collection site or testing laboratory believes that a specimen has been tampered with by the applicant in any way, the applicant may not be considered any further for employment and will be so advised. 
If the physician, official, or lab employee believes that a specimen has been tampered with by a current employee in any way, the specimen will be treated as having tested positive and the employee may be immediately terminated.  
“Tampering” with a specimen includes, but is not limited to, attempting to substitute, disrupt, invalidate, adulterate or interfere with the integrity of the test in any way, which includes introducing a substance to hide, mask or alter the sample, substituting one person’s urine for another’s, drinking great amounts of water or any liquid that dilutes the sample, ingesting some substance to dilute or alter the sample, or anything else the Company, the testing facility or the MRO believes constitutes an act of tampering. 
Failing to provide an adequate sample may be viewed as a refusal to take a required drug test and will be viewed as a positive test result and the employee may be immediately terminated.  
VIII. DISCIPLINARY PROVISIONS FOR RECEIVING A POSITIVE DRUG AND/OR ALCOHOL TEST RESULT:  EMPLOYEES

The following is a sample listing of some of the offenses that may subject an employee to disciplinary action under this Policy, up to and including immediate termination of employment: 

1. Refusal to sign the applicable authorization and release forms, as well as any other required documentation, upon request, 
2. Refusal or failure to cooperate and comply with all of the actions required to supply the proper sample needed to complete any required drug and/or alcohol test, 
3. Tampering with a sample or attempting to substitute, disrupt, invalidate, adulterate or interfere with the integrity of the test, 

4. Reporting to work or working under the influence of a legal drug which is capable of altering the user’s judgment, perception, or mood, or of impairing the user’s physical reactions, unless, before beginning work or taking the drug, the affected employee notifies his/her supervisor of the use of the legal drug, 
5. Refusing to submit to a requested search by Company management under this Policy, 

6. Failing to sign and follow the dictates of a Conditional Return-To-Work Agreement upon request, 

7. Having in the employee’s possession or control any type of contraband (i.e., illegal drugs, alcohol, weapons, drug paraphernalia, etc.) 
8. Reporting to work with the smell of alcohol on the employee or
9. Failing a required drug and/or alcohol test. 
The Company reserves the right to immediately remove anyone from the worksite suspected of violating this Policy. 
If any applicant or employee is under the age of 18, that person’s parent/legal guardian will be required to give their permission for him/her to be tested.
Employees should also understand that if they are terminated under this policy that they will have voluntarily abandoned their positions and will therefore be ineligible for claiming certain Workers’ Compensation benefits.

IX. ODOR OF ALCOHOL

Employees are not to come to work smelling of alcohol, regardless of whether they test positive on a required test.  The odor of alcohol on employees can greatly damage not only the credibility of the employee, but it could also cause irreparable harm to the company’s image and reputation.  Should a Company supervisor, employee or other source deemed credible by the Company smell alcohol on an employee, the employee may be immediately terminated.  
X. VOLUNTARY SELF DISCLOSURE, ASSESSMENT AND REHABILITATION UNDER THE EMPLOYEE ASSISTANCE PROGRAM

Treatment for alcoholism and/or drug problems are regarded and treated by the Company as an illness or disability. 
An employee who comes forward on his/her own to the Company (i.e., completely voluntarily and before committing any violation or being asked to take a drug and/or alcohol test under this Program) and states a desire to seek treatment for substance abuse will be given the opportunity to be assessed by a substance abuse professional.  The employee will then be required to follow the treatments recommendations of the substance abuse counselor. 

Employees undergoing such treatment will be permitted to return to work only upon the successful completion of the requirements set forth by his/her substance abuse counselor.

The expense of the rehabilitation and/or treatment will be paid by the employee and/or the Company's group insurance policy to the extent that coverage for such an expense is provided.  
The employee's job duties may be reassigned during his/her period of rehabilitation and/or treatment.  
If the employee’s counselors or health care providers feel that an employee is refusing to cooperate in his/her assessment, rehabilitation or treatment program, he/she may be terminated. 
Upon completion of rehabilitation and/or treatment, the employee’s rehabilitation or treatment counselor must certify to the Company in writing that the employee is fit to return to work.  The employee must then test negative on the Company’s drug and/or alcohol test. 
XI. DOT PROHIBITED CONDUCT (49 CFR Section 382)

Specifically prohibited by the Department of Transportation are the following:

· Reporting for duty or remaining on duty while under the influence of alcohol and/or drugs, unless the use of the drug has been prescribed by a physician and using the drug does not adversely affect the individual’s ability to safely operate a commercial motor vehicle, 

· Using alcohol while performing any “safety sensitive” function,  (The term “alcohol” is not limited to only alcoholic beverages.  Under the definition of “alcohol” as used in the federal DOT regulations, it includes any medication that contains alcohol, such as with cold medications and cough syrup.)
· Be on duty or operate a commercial motor vehicle while possessing alcohol, unless the alcohol is manifested and transported as part of the shipment,

· Performing safety sensitive functions within four (4) hours of using alcohol,

· Using alcohol within eight (8) hours following an accident, unless the driver is given a post-accident test.

· Performing or continuing to perform any safety sensitive function after refusing to take a DOT required drug or alcohol test, 
· Adulterating a urine specimen with any substance to hide or mask its true nature, which includes substituting one person’s urine for another’s, or

· Refusing to submit any required drug and/or alcohol test. 
XII. DOT MINIMUM REQUIREMENTS FOR A POSITIVE DRUG AND/OR ALCOHOL TEST

If an individual covered by DOT tests positive for drugs and/or alcohol, federal regulations require that at a minimum the person cannot:

· Perform any safety sensitive function,

· Must be evaluated by a substance abuse counselor,
· Comply with all treatment recommendations,

· Undergo a “fit to return to duty” drug and/or alcohol test that provides a negative test result, and

· The person must be subject to unannounced follow-up tests for a period of at least one (1) year in which no less than six (6) random tests are administered in addition to any other testing required by the Company.
XIII. NOTICE TO EMPLOYER OF ILLEGAL ACTIVITY 
If any employee is arrested for any type of alleged drug and/or alcohol offense, or if any employee becomes the subject of an investigation by authorities relating to alcohol or substance abuse, the employee must report these incidents to the Company’s Human Resource Department and/or to his/her supervisor on the next business day after such incidents occur.

Failure to comply with this policy may result in the employee’s immediate termination of employment.  
XIV. DRUG-FREE WORKPLACE ACT (Contracts of $10,000.00 or more with the government.)
On projects covered by the Drug Free Workplace Act or other federal or state contracts, laws, or regulations, all employees will be: 
1. Given a copy of this Policy, 

2. They will be required to notify the Company if they are convicted of any workplace-related criminal drug charge within five (5) days of this conviction, and 
3. They must acknowledge receipt of this Policy by signing the required Company documentation. 
If an employee is convicted for violating any applicable criminal drug statute in the workplace, the employee must notify the Company within five days of the conviction.  The Company will investigate all of the circumstances and notify the contracting agency of the employee’s conviction for violating a criminal drug statute in the workplace within 10 days of receiving such information.  
Employees convicted of violating any applicable criminal drug statute in the workplace will be subjected to the disciplinary provisions of this Policy. 
XV. SEARCHES

In its continuing effort to maintain a safe and secure working environment, the Company would like to remind its employees that all of the facilities located on Company premises or within its control are the property of the Company, such as all desks, lockers, storage drawers and cabinets, office cubicles and tool chests.  The Company may therefore search any of these areas at any time, regardless of whether these areas are locked or not. 

At the request of any Company official, based upon the official’s (reasonable, if you are in the public sector) suspicion that an employee has any weapons, drugs, drug paraphernalia and/or alcohol within his/her possession or within his/her control, the individual will be required to: 
1. Submit to the search of his/her person and/or personal articles including, but not limited to, employee vehicles, lunch pails, thermos bottles, purses and personal garments (i.e., turning out pockets) brought upon Company premises, used on Company business, brought to any Company worksite or any area controlled by the Company.  

2. Submit to seizure of any such contraband found in the employee’s possession or within the employee’s control until the end of the employee’s shift or until the substance’s ownership and/or composition is determined.  
3. Depending upon the circumstances of the situation, the Company may confiscate such items pending further investigation and a resolution of the matter.  As it deems appropriate, any confiscated items may be turned over to appropriate law enforcement authorities.  
The employee will be required to furnish the Company with a physician’s name and/or prescription for confirmation of the prescription of a legal substance found in the employee’s possession or within the employee’s control. 
Failure to submit to any of the provisions of this Policy will subject the employee to discipline, as deemed appropriate by the Company, up to and including termination.

Employees should also understand that if they are terminated under this policy that they will have voluntarily abandoned their positions and will therefore be ineligible for claiming certain workers’ compensation benefits under applicable law.
XVI. MISCELLANEOUS 
· Although this Substance-Free Workplace Program primarily governs the abuse of drugs and/or alcohol in its workplace, other Company policies may be applicable in this area to the extent they do not conflict with this Policy.

· Nothing in this Substance-Free Workplace Program, or in any written or oral representations by any Company officials related to it, alters, amends or modifies the employment‑at‑will status of the Company's employees, nor should it or any written or oral representations related to it be construed as a contract or promise of any kind, oral or written, express or implied, concerning any Company employee's terms, conditions, duration or discharge from employment.

· This Substance-Free Workplace Program replaces and supersedes all of the Company's prior written and oral rules, representations and guidelines concerning employee involvement with drugs and/or alcohol.  

· The Company reserves the right to alter or amend this Program at any time at its sole discretion either with or without notice.

· If any part of this Policy is determined to be void or unenforceable under state or federal law, the remainder of the Policy, to the extent possible, will remain in full force and effect. 

· Even though drug and/or alcohol testing is required under this Policy in certain instances, this Program does not limit the Company's right to discipline or discharge an employee for using illegal drugs or for using alcohol in violation of this Policy without also requiring a drug and/or alcohol test.  Disciplinary action may therefore be based upon an employee's observed use, possession, sale, or being under the influence of illegal drugs or alcohol in violation of this Policy, and/or due to some other violation of this Program.

ACKNOWLEDGMENT OF THE COMPANY’S
SUBSTANCE FREE-WORKPLACE POLICY, CONSENT TO TESTING
AND RELEASE OF INFORMATION AND LIABILITY

I, __________________________________, acknowledge that I have seen and reviewed the Company’s Substance-Free Workplace Policy.  I understand that pursuant to this policy I may be required to submit a sample (such as of my urine, blood, saliva and/or breath) to a collection and laboratory facility, which the Company selects, for chemical analysis to determine whether any prohibited drugs and/or alcohol are present in my system.  I further understand that if I fail this test, and/or refuse to abide by all sample collection and chain of custody procedures, I will be subject to disciplinary action, including immediate termination, as set forth in the Company’s Substance-Free Workplace Policy and Discipline Policy.

I hereby knowingly and voluntarily consent to the Company’s, the laboratory’s and/or the collection facility’s (or their respective agent’s) request for my sample for chemical analysis.  I further authorize the laboratory or collection facility (or their agent’s) to release to the Company any information regarding the results of any such chemical analysis.  I also release the Company, including any and all of its officers, directors, managers and employees, from any and all claims, suits, charges, causes of action, liability and damages relating to or arising from (a) the submission of my sample for chemical analysis; (b) my refusal to submit a sample; (c) the release of any information to the Company pertaining to the collection, testing or test results of my sample; and/or (d) the termination of my employment based on a positive drug or alcohol test result, my refusal to submit to testing and/or my interference with any test. (Do not include in DOT Programs) 

I also understand that this acknowledgment, consent and release will remain valid, binding and available for use throughout my employment with the Company whenever the Company requires that I submit to a drug and/or alcohol test.

I further understand is my responsibility to remain informed regarding the Company’s current policies and its various changes to those policies.  Policy changes will be posted _____________ (Insert here) as soon as practicable after these changes are adopted by management.  I understand management reserves the right to change its policies at anytime, with or without notice.  

I further understand that this handbook and the organization’s various policies and procedures are all interpreted subjectively by management.  Management will therefore interpret how this handbook and the organization’s various policies and procedures according to its subjective judgment as it sees most appropriate in order to run this organization as it sees best.” 

I further acknowledge that a photocopy or exact reproduction of this consent and release, as duly executed, shall have the same effect as this original.

_______________________________
______________________________

Employee Signature/Date


Printed Name
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